United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 


JANUARY TERM, 


No. 5167 


DISTRICT OF COLUMBIA, A MUNICIPAL CORPORA- 
i TION; PROCTOR L. DOUGHERTY, SIDNEY F. 
TALIAFERRO. AXI) WILLIAM B. LADUE, COM¬ 
MISSIONERS OF THE DISTRICT OF COLUMBIA, 
ET AL., APPELLANTS, 


t'S. 


ROBERT F. (WHILE. 


APPEAL FROM TIIF SUPREME COURT OF TIIE DISTRICT OF 

COLUMBIA. 


FILED MARCH 28. UVM). 


PRINTED MAY 2, UVM). 





I 

Court of Appeals of the District of Columbia 


JANUARY TERM, 1930 

No. 5167 


DISTRICT OF COLUMBIA, A MUNICIPAL CORPORA¬ 
TION; PROCTOR L. DOUGHERTY, i SIDNEY F. 
TALIAFERRO, AND WILLIAM B. LADUE, COM- 
MISSIONERS OF THE DISTRICT OF COLUMBIA, 
AND JOHN W. OEHMANN, BUILDING IN¬ 
SPECTOR OF THE DISTRICT OF I COLUMBIA, 
APPELLANTS, | 

vs. j 

ROBERT F. CAHILL, APPELLEE. 


I 

i 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. ! 


INDEX. 


I 


i. 


Caption . 

Original bill of complaint.1. 

Preliminary injunction.!. 

Answer to original bill of complaint. j. 

Defendants' Exhibit A. 

Defendants’ Exhibit B. J. 

Final decree of injunction: appeal noted. j. 

Memorandum: Statement of evidence and notice tiled. j. 

Assignments of error. j. 

Designation of record on appeal.j. 

Memorandum: Statement of evidence (in duplicate) signefl 

and tiled .j. 

Clerk’s certificate.. 

Photographs . j. 


rinal 

Print 

a 

1 

1 

•> 

7 

7 

9 

S 

23 

19 

24 

20 

25 

21 

20 

21 

20 

21 

20 

•>•> 

27 

oo 

2S 

22 

29 

23 


Judd & Detweiler (Inc.). Printers, Washington, D. C.,j April 2, 1930. 
















11 


INDEX 


Statement of evidence. 

Testimony of Ernest Selby. 

Leon s. Hurley. 

James Scott Conover.... 
Louis Vincent Stevenson 

William E. Norton. 

Thomas P. Bones. 

Edward (1. Perry. 

T. J. Canfield. 

S. (1. Lindholm. 

Robert F. Cahill. 

John L. Puttier. 

Mrs. Mary C. Pefferman. 

John Ilawber. 

Marion C. Hargrove. 

John Ritchie. 

Ernest Selby. 


Igln&T 

Print 

3$ 

23 

38 

24 

30 

25 

42 

27 

43 

2S 

44 

20 

4ft 

30 

47 

31 

40 

33 

50 

34 

52 

35 

66 

48 

67 

40 

ftS 

50 

72 

53 

74 

55 

100 

77 



















Court of Appeals of the District of Columbia 


Xo. 5107. 


District ok Columbia, a Municipal (Mrporajl ion, et al. 

Appellants, 


vs. 


Robert F. Cahill 


a Supreme Court of the District of Colombia. 

Equity. Xo. 40000. 

Robert F. Cahill. Plaint iff, 
vs. 

District of Columbia, a Municipal Corporal ion; J. Frank- 
lin Bell, Proctor L. Dougherty, Sidn(»y Fj Taliaferro, 
Commissioners of the District of Columbhji: John W. 
Oehmann, Inspector of Buildings of the District of Co¬ 
lumbia, Defendants. 

7 i 

j 

United States of America, 

District of Columbia, ss: j 

i 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, pi said Dis¬ 
trict, at the times hereinafter mentioned, the fallowing pa¬ 
pers were filed and proceedings had, in the abbve-entitled 
cause, to wit: 


1—5167a 
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1 Original Bill of Complaint. 

Filed Feb. 7, 1927. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 46600. 

Robert F. Cahill, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation: J. Fkaxk- 
lin Bell, Proctor L. Dougherty, Sidney F. Taliaferro. 
Commissioners of the District of Columbia: John \V. Ooh- 
mann, Inspector of Buildings of the District of Columbia, 
Defendants. 


The original Bill of Complaint of Robert F. Cahill re¬ 
spectfully represents to the Court as follows: 

(1) That the plaintiff, Robert F. Cahill, is a citizen of the 
United States and a resident of the District of Columbia, 
and files this bill in his own right as hereinafter set forth. 

(2) That the defendant, the District of Columbia, is a 
municipal corporation in the District of Columbia: and that 
the defendants, J. Franklin Bell, Proctor L. Doughertv and 
Sidnev F. Taliaferro, are citizens of the United States and 
residents of the District of Columbia, and are the commis¬ 
sioners of the District of Columbia : and the defendant, John 
\V. Oehmann, is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and is the Building In¬ 
spector of the District of Columbia, and are all sued in their 
respective capacities as herein set forth. 

(3) That the plaintiff on, to-wit, the month of April, 1926, 
purchased premises 1615-1617 O Street, X. \\\, sometimes 
designated as premises 1615-1617-1619 () Street, X. W., and 
sometimes also designated as premises 1615-1619 O Street, 
X. W., in the City of Washington, District of Columbia, sit¬ 
uated on Lot 159, in square 181, in the City of Wasli- 

2 ington, District of Columbia, and placed the legal 
title of the same in Gertrude Dabnev, and later had 


the legal title to same transferred to William II. Moreton, 
and later had the title to the same transferred to the plain¬ 
tiff, Robert F. Cahill: that, accordingly, the plaintiff is now 
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the owner of, and in equity lias been the ciwner of, said 
premises and property since, to-wit, the minth of April, 
1926. * I 

That at the time the plaintiff purchased said ])roperty 
it was improved by a two store brick structure, the lower 
floors of each premises, namely premises 1615 and 1617 0 
St., X. W., being 1 constructed for garage and automobile pur¬ 
poses, and running from the front building linje on the north 
line of 0 Street to the public alley to the reariof said prem¬ 
ises with double doors opening on O Street frontage, and 
with double doors to both of said premises likewise open¬ 
ing on the alley to the rear of said premises!. That there 
was an automobile business sign on one of said premises on 
the 0 Street front, and there were two old automobile signs 
in the other of said premises, which apparently had been 
taken down from the front of said premises, ajnd there was 
likewise an old automobile in one of said premises. That 
the upper or second story of said premises whs rented out 
in rooms or apartments to colored tenants. That the first 
floor of both of said premises had been used for garage pur¬ 
poses and automobile repair purposes practically continu¬ 
ously from the date of the construction of said premises in 
1911 up to the time of the purchase of said premises by the 
plaintiff, and were so used on, to-wit, the dOtlj day of Au¬ 
gust, 1920, which fact was made known to the] plaintiff on 
inquiry of the janitor of said premises ahd neighbors 
3 living on each side of said premises. That tin* plain¬ 
tiff consulted Baists Plat Book and foupd that said 
premises and said lot was designated as a garrige, and this 
plaintiff is informed and believes and therefor)* avers that 
the official plat book of the Zoning Commissioiji designates 
both of said premises as being used for garage! oi* automo¬ 
bile purposes. That the plaintiff relied upon sjaid facts in 
purchasing said property, and in repairing and improving 
said property, and in leasing said property as (hereinafter 
more fully set forth. ! 

(4) That thereafter in, to-wit, the month of iJune, 1926, 
the plaintiff applied to the Inspector of Buildingi of the Dis¬ 
trict of Columbia for permission to repair and iipprove said 
property, and likewise for a certificate of occupancy, and 
said permit for repairs and improvements was jduly issued 
to the plaintiff, and likewise a certificate of occupancy as a 


! 
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garage was issued to this plaintiff in the name of Gertrude 
Dabney, who held the legal title to said property for this 
plaintiff. That the plaintiff made said applications for the 
purpose of repairing and improving said property, and like¬ 
wise application for certificate of occupancy of said prop¬ 
erty for garage purposes in good faith, without any notice 
that there could or would be any objection or question 
raised in regard thereto; that thereafter, during the months 
of September and October, 1926, the plaintiff expended be¬ 
tween $5,000.00 apd $6,000.00 in repairing and improving 
said property, and especially in repairing and improving 
the first floors of said property for garage use and automo¬ 
bile repairing, and made the same thoroughly fireproof and 
complied with all tlie building regulations and requirements 
of the building inspectors office of the District of 
4 Columbia. 

(5) That thereafter, during the months of Octo¬ 
ber and November, 1926, the plaintiff rented the first floor 
of premises 1615 O Street, X. W., to a Mr. T. J. Canfield, 
for garage purposes and repairs of automobiles for a pe¬ 
riod of five years, and likewise leased the first floor of prem¬ 
ises 1617 O Street to the Ballard Oil Equipment Company, 
of Washington, D. C., for a period of live years, for its bus¬ 
iness of selling oil burners, and a garage for the cars used 
in said business: that each of said lessees were duly issued 
occupancy permits by said Building Inspector for their re¬ 
spective businesses, and have taken possession of the re¬ 
spective premises leased to them, and are paying the rent 
as provided in their leases, and are at the present time in 
the possession of the respective premises leased by them, 
and are engaged in their lawful business in and upon said 
premises; that, thereafter during the month of December, 
1926, for the first time, this plaintiff was notified that some 
parties owning or occupying property in the vicinity of said 
premises objected to the use and occupancy of said prem¬ 
ises by the lessees of the plaint iff as above set forth, and 
were insisting that the certificates of occupancy for garage 
or automobile repair purposes, covering said premises, is¬ 
sued as hereinbefore set forth, should be cancelled and re¬ 
voked: that the protestants were given an informal hearing 
in the District Building before John W. Oehmann, Inspec¬ 
tor of Buildings, Robert L. Williams, Assistant Corpora- 
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tion Counsel of the District of Columbia, on, toj-wit, the 15th 
day of January, 1927, at which hearing the plaintiff pro¬ 
tested against any cancellation or revocation qf said certifi¬ 
cates of occupancy, and reserved all his! rights to ap- 

5 ply to the Court to protect his rights in the premises, 
and furthermore showed conclusively, |bv the testi¬ 
mony of various parties, that both of said premises had 
been used almost continuously from 1911 up tp and includ¬ 
ing 1926, for garage purposes and for automobile repair 
purposes: that, nevertheless, said Building Inspector and 
said Assistant Corporation Counsel reported! to the com¬ 
missioners of the District of Columbia that said certificates 
of occupancy should be cancelled and revokedjand the said 
Commissioners of the District of Columbia, and said Build¬ 
ing Inspector for the District of Columbia are about to 
cancel and revoke said certificates of occupancy, which 
were legally and validly issued, and which this!plaintiff had 
the right to have issued to him, and on the issuance of which 
this plaintiff has relied and acted in regard fo said prop¬ 
erty as hereinbefore set forth all of which will result in 
irreparable, damage and injury to the plaintiff, and will 
depreciate the value of said premises, which jean be used 
for no other purpose than garage purposes land automo¬ 
bile repair purposes, and which will deprive!the plaintiff 
of his property, and of the value of his property, and his 
property rights in said premises, and will subject him to 
great loss and damage, unless the defendants,! and each of 
them, are immediately restrained and enjoined, and there¬ 
after finally restrained and enjoined from cancelling and 
revoking said certificates of occupancy. 

6. That this plaintiff is advised and believe^, and there¬ 
fore, avers, that said premises were officially designated by 
the Zoning Commission as being used and occupied for ga¬ 
rage purposes by the official plat of said Zoning Commis¬ 
sion: and he is further advised, believes aijid therefore 
avers, that neither building Inspector of;the District, 

6 nor the Commissioners of the District qf Columbia, 
nor the District itself, has any right, power or au¬ 
thority to find or declare a different use and occupancy for 
said premises than the Zoning Commission, and finally this 
plaintiff is advised and believes, and therefor^ avers, that 
the Zoning law passed by Congress the 1 da^ r of March, 
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1920, is unconstitutional and void, or at all events such 
parts of said lawn as arc applicable to said premises owned 
by this plaintitV arc unconstitutional and void. 

Wherefore, tin* premises considered, the plaintiff prays: 

First. Thai a >ubp<ena may issue, in accordance with 
law, against tin* defendants and each of them, commanding 
them and each of them to appear and true answer make 

to the e.NIgelicio o| tills bill. 

Second. 'Flint a temporary restraining order may be is¬ 
sued forthwith, restraining the defendants and each of them 
from cancelling or revoking the said certificates of occu¬ 
pancy for garage purposes or automobile repairing pur¬ 
poses, covering the first floors of said premises 1615 and 
1617 () Street, X. W., in tin* District of Columbia. 

Third. That a temporary injunction may be issued pen¬ 
dente life, restraining and enjoining the defendants, and 
each of them, from cancelling or revoking the said certifi¬ 
cates of occupancy for garage purposes or automobile re¬ 
pairing purposes.! covering tht* first floors of said premises 
1615 and 1617 () St.. X. W., in the District of Columbia. 

Fourth. That a permanent and final injunction may be 
issued, perpetually and finally restraining and enjoining the 
defendants, and each of them, from cancelling or revoking 
the said certificates of occupancy for garage purposes or 
automobile repairing purposes, covering the first floors of 
said premises 1615 and 1617 O Street, X. W., in the 
7 District of Columbia. 

Fifth. That such other and further relief mav be 
granted as the nature of the case may require, and to the 
Court mav >eem lit and proper. 

ROBERT F. CAHILL, 

Plaintiff. 

DA XT EL W. O’DOXOGIIUE. 

FREDERICK STOIILMAX, 

its I(>i PAt./itfflj. 


District of Columbia, ss; 

I, Robert F. Cahill, being on oath duly sworn do depose 
and say that l haye read the aforegoing Bill of Complaint 
by me subscribed, and know the contents thereof; that the 
matters and faetsi therein stated of mv own knowledge are 
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true; and those stated on information and belief I believe 
to be true. 

ROBERT F. CAHILL. 

i 

i 

• i 

Subscribed and sworn to before me this 5tfi day of Feb¬ 
ruary, 1927. 

| NOTARIAL SEAL. | LOUISE F. DYER, 

Notary Public, D. C. 


Prrli »/ hi a ry Injvnet-ion . 
Filed Mar. 4, 1927. 


Upon consideration of the verified original!Bill of Com¬ 
plaint, and the application of tlie plaintiff for a preliminary 
injunction bavins' been argued before the Cburt this 4th 
day of March, 1927, by the attorneys for the plaintiff and 
the attorney for the defendants; and it appearing to the 
Court from the proceedings herein that immediate and ir¬ 
reparable injury and loss may result to the plaintiff 
8 herein unless the defendants be restrained and en¬ 
joined herein from the threatened acts of the de¬ 
fendants to cancel and revoke the certificates pf occupancy 
for garage purposes covering the first floors! 0 f premises 
and 1(117 0 Street, Northwest, in the District of Co¬ 
lumbia, it is by the Court this 4th day of Maijch, 1927, ad¬ 
judged, ordered and decreed that, in lieu of tlje temporary 
restraining order, which is hereby dissolved, tile defendant, 
the District of Columbia, and the defendants,! J. Franklin 
Bell, Proctor L. Dougherty and Sidney F. Taliaferro, com¬ 
missioners of the District of Columbia, and thje defendant, 
John AY. Oehmann, Building Inspector of the District of 
Columbia, and each of them be, and they arp hereby re¬ 
strained and enjoined until further order pf the Court 
herein, from cancelling and revoking the certificates of oc¬ 
cupancy for garage purposes, covering the first floors of 
premises 1015 and 1617 0 St., N. W. in the District of Co¬ 
lumbia: provided the plaintiff shall give and file an under¬ 
taking, with surety to be approved by the Court, in the 
maximum amount of $1,000.00, conditioned upon the pay¬ 
ment of such costs and damages as may be incurred or suf- 
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fered bv said defendants, or anv of them, bv reason of hav- 
ing been wrongfullv restrained and enjoined lierebv. 

JEXXIXGS BAILEY, 

Justice. 

9 Ansicer, to Original Bill of Complaint. 

Filed Feb. 28, 1927. 

• * # * * m * 

o 

Come now the defendants named in the above entitled 
cause and for answer to the original bill of complaint filed 
herein, or to so much thereof as they are advised it is neces¬ 
sary and material for them to make answer, answering 
sav: 

1 A 2. 'They admit for the purposes of these proceedings 
the allegations contained in the first and second para¬ 
graphs of the bill. 

3. The defendants have no personal knowledge as to the 
allegations contained in tin' third paragraph to the pur¬ 
port and effect that the plaintiff in the month of April, 
1926. purchased premises numbered 1615-1617 O Street, 
X. W. (sometime^ designated as premises 1615-1617-1619 
0 Street, X. IV.,) situated on lot 159 in square 181, City of 
Washington, District of Columbia, and that by reason of 
the several transfers thereof as in said paragraph set 
forth, the plaintiff herein is now and has been since the 
month of April. 1926, the owner of said premises: but call 
for strict proof of said allegations or each of them should 

thev become necessarv or material herein. Further answer- 

• • 

ing said paragraph, these defendants admit upon informa¬ 
tion and belief that the said lot of ground is improved as 
in said bill alleged, but deny that said building was con¬ 
structed as and for a garage and for automobile pur¬ 
poses, but say. that on the contrary, they are advised 
and believe and lienee aver that the said building was eon- 
structed as and for a warehouse under and bv virtue of a 
certain building permit numbered 3252 issued to William 
E. Pickford on thq 23rd day of January, 1911, and that on 
the 17th day of January, 1911, prior to the issue of 

10 the aforesaid permit tlie said William E. Pickford 
addressed to the Inspector of Buildings of the Dis- 


I 


i 
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trict of Columbia a communication in writing wherein he 
agreed not to use this building as a garage or for the stor¬ 
age of automobiles unless a special permit for such use was 
issued. Attached hereto and prayed to be read and taken 
as a part hereof are copies of said permit and said letter 
marked respectively ‘‘Defendants’ Exhibits Aland B.” 

Further answering said 3rd paragraph, tliese defend¬ 
ants say that they admit upon information and belief that 
the second floor of said building has since its construction 
been used as an apartment or dwelling placej, the rooms 
thereof being rented to colored tenants. Thjese defend¬ 
ants have no knowledge or information sufficient to enable 
them to admit or deny the allegations of said paragraph as 
to the signs placed on said building and as to the existence 
of an old automobile therein, but call for strict proof of 
said allegations should thev become necessarv jor material- 
herein and sav that thev are advised and believje and hence 


aver that said allegations as to said signs and said auto¬ 
mobile are wholly immaterial. These defendants deny the 
allegations in said paragraph contained as tj> the prac¬ 
tically continuous use since 1911 of the said premises as 
and for garage purposes and automobile repair purposes 
and they deny that said premises were so used) on. to wit, 
the 30th of August, 19*20. but say that on the contrary the 
said premises were not and could not have bejm lawfully 
used for garage purposes and automobile rjepair pur¬ 
poses at any time by any person whosoever sinjce the con¬ 
struction of said premises in the year 1911 aiid down to 


and including the date of the filing of this proceeding for 
the reason that no lawful permit to engage in a ml such busi¬ 
ness in and upon said premises or to uife the said 


11 premises or any part thereof for any su(*li purpose 

has at any time ever been issued or granted to anv 

• 

person whomsoever, all of which is more particularly here¬ 
inafter set forth. Further answering said paragraph, 
these defendants say that they have no sufficient knowledge 
to enable them to either admit or deny the allegations con¬ 
tained therein to the purport and effect that the plaintiff 
herein before purchasing said property relied! upon the 
existence of said signs upon said property, theidisoovorv 
of an old automobile therein, and the statements of the 
janitor and next-door neighbors to the use to \yhich said 


i 
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property had been put, hut say that they are advised and 
believe and lienee aver that said allegations are wholly im¬ 
material herein and that even if all of said allegations are 


I rue, tliev are still immaterial and irrelevant for the rea- 
son that at no time lias said property, or any part thereof, 
ever been lawfully used for garage purposes or for the re¬ 
pair of automobiles, all of which is more fully hereinafter 
set forth. Further answering said paragraph, these de¬ 
fendants admit that on the plat book used by the Zoning 
Commission of the District of Columbia for the purpose 
of delineating use. height, and area zones these premises 
are indicated as being used for garage purposes, but deny 
that the said designation or indication of the use of the 
premises is the official act of the Zoning Commission of the 

District of Columbia, but sav that on the contrarv the block 

• • 

in \vhi<*l 1 these premises are located and much contiguous 
land are officially designated as being a residential zone, 
within which no public garage or automobile repair shop 
mav be lawfullv established. 


4. Those defendants admit the allegations contained in 
the fourth paragraph as to the application by the 
12 plaintiff for. and the issuance to him of, the several 
permits to repair and improve said property and the 
issuance of the occupancy permit as alleged. Further 
answering, defendants sav that tliev are without knowledge 
or information as to the purpose plaintiff had in mind in 
making said applications for the permits but admit that 
after the issuance of said permit to repair the plaintiff did 
repair said premises and render the first floor thereof fire¬ 
proof at a cost unknown to these defendants but these de¬ 
fendants aver upon information and belief that until the 
completion of said repairs and fire-proofing so undertaken 
and accomplished by the plaintiff herein the first floors of 
these premises ; were never fireproofed. Further answer¬ 
ing, these defendants sav tliev are advised and believe and 
hence aver the allegations contained in this paragraph to 
the effect that the plaintiff complied with all the building 
regulations and requirements of the Inspector of Buildings’ 
office of the District of Columbia are conclusions of law 


not necessarv to be answered bv them. 

• %- r 

b. Answering! the fifth paragraph of safrl bill, these de¬ 
fendants say that they are without personal knowledge as 
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to the rental by the plaintiff herein of the firstj floors of the 
said premises, but believe said allegation's are true. 
Further answering these defendants allege upon informa¬ 
tion and belief that there is contained a clause in each of 
tlie said leases executed by the plaintiff expressly relieving 
the lessor of anv and all liabilitv on account!of the lease 
should it develo}) that the premises leased could not be law¬ 
fully used for the purposes designated in 'said leases. 
These defendants admit the issuance of occupancy permits 
as in said paragraph alleged, but say they Ijave no per¬ 
sonal knowledge of the allegations to tlije effect that 
13 the tenants are now in possession, engaged in busi¬ 
ness, and paying rent: but say they arejadvised and 
believe and hence aver that said allegations are wholly im¬ 
material and irrelevant. These defendants deny the al¬ 
legation in said paragraph to the effect that tlnj* use of said 
premises by said lessees is lawful but say that] on the con¬ 
trary the uses are unlawful for the reasons mjore particu¬ 
larly hereinafter set forth. Further answering said para¬ 
graph, these defendants admit the allegations [therein con¬ 
tained as to notice brought home to the plaintiff herein of 
protests made by the property owners in the blpck in which 
said premises are located as to the use thereof] for garage 
or automobile purposes, and the demand of said residents 
that the occupancy permits heretofore issued [be revoked 
because said occupancy permits had been imprdvidently is¬ 
sued. These defendants further admit that (he hearing 
mentioned in said paragraph was held and that a report 
thereof was thereafter made in writing to the Commis¬ 
sioners of the District of Columbia. These [defendants 
further aver that at said hearing the statement^ of a large 
number of persons were heard and that witnesses produced 
both by this plaintiff and by the protestants made state¬ 
ments as to the location, character of improvements and 
prior use of these premises, which statements [were made 
under the guidance and in response to questions! propound¬ 
ed by counsel for the plaintiff, counsel for the protestants, 
and by members of the Board, at the conclusion of which 
heairng the Assistant Corporation Counsel and the Inspec¬ 
tor of Buildings conducting the same reported!in writing 
to the Commissioners of the District of Columbia the facts 
developed at the hearing, and that after due a|nd careful 
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consideration by the Commissioners of the District of Co¬ 
lumbia of said report they decided to revoke the oc- 
14 cnpancy permits theretofore issued for said prem¬ 
ises for the reason that they found the same to have 
been improvidently issued and to have been issued under 
a mistake of fact. These defendants deny upon informa¬ 
tion and belief that the statements and testimony intro¬ 
duced at said bearing showed conclusively that the prem¬ 
ises had been almost continuously used for garage and 
automobile repair purposes, but say that on the contrary 
they aver upon information and belief that said statements 
and testimony developed the fact that these premises were 
never used as a public enrage under any authority of law 
or permit whatsoever and that the premises had been used 
at different periods of time as a branch service station by 
two automobile sales agencies and bv certain United States 
officials during the last war for the purpose of storage and 
repairs to theiri own cars. Further answering said para¬ 
graph. these defendants deny the allegation therein con- 
« • 

tained to the effect that these premises cannot be used for 
any other than garage purposes and automobile repair 
purposes, and say that they are advised and believe and 
hence aver that the allegations in said paragraph as to the 
irreparable damage and injury to be suffered by this plain¬ 
tiff from the revocation of said permits and the loss and 
damage thereby to be sustained by the plaintiff herein are 
immaterial and irrelevant allegations, not necessarv to be 
answered by them, but that should the same be considered 
to be material and relevant allegations, the said allegations 
are conclusions of law, likewise unnecessary to be answered 
by them. 

b. Answering the sixth paragraph, these defendants deny 
the allegations therein contained to the effect that said 
premises were officially designated bv the Zoning Commis- 
sion as being used and occupied for garage purposes 
lb on the official plat of said Commission but sav that 
on the contrary such designation on said plat is not 
an official act of the Zoning Commission of the District of 
Columbia, but is a designation put upon the plat used by 
the Zoning Commission by the drafters of the plat which 
was made and drawn long prior to the creation of the Zon¬ 
ing Commission of the District of Columbia and does not 
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and cannot designate an official or lawful use ojf said prem¬ 
ises for garage purposes. Further answering said para¬ 
graph, these defendants deny the allegations jtherein con¬ 
tained to the purport and effect that neither the Inspector 
of Buildings, the Commissioners of the District of Colum¬ 
bia, nor the District of Columbia have any right, power or 
authority to find or declare a different use ojr occupancy 
for tlie premises than the Zoning Commission has found, 
and to the effect that the Zoning Law enacted |bv Congress 
on the 1st dav of March, 1920, is unconstitutional and void, 

but sav that on the contrary they are advised! and believe 
* • • 

and hence aver that said allegations are conclusions of law 
not necessary to be answered bv them. 

7. Further answering said bill, these defendants say that 
the premises numbered 1015-1617 O Street, 1^. W., some¬ 
times described as 1615-1617-1619 O Street, bb W., Dis¬ 
trict of Columbia, have never lawfully been used for garage 
and automobile repair purposes and that no |permit was 
ever issued by the District of Columbia or |the officials 
thereof, or any of them, to any person to so use said 
premises prior to the issuance of the occupajicy permits 


decided to 
bits further 


hereinbefore referred to and which thev have 

revoke as hereinafter set forth. These defend* 

say that these premises were originally constructed in the 

vear 1911 bv one William E. Pickford, who Iconstructed 
» ** ' 

said premises under a building permit isjsued by the 
16 District of Columbia, and numbered 3252j which said 

permit recited that the said Pickford ljad permis¬ 
sion thereby to construct one two-storv brick | warehouse, 

• •'17 

and which said permit was issued upon an japplication 
signed and executed by the said William El Pickford, 
wherein he stated that the purpose of the building was to 
be that of storage and lodging, and that thereafter under 
date of January 17, 1911, the said Pickford jin writing 
agreed not to use the said building as a garage or for 
storage of automobiles unless special permit therefor was 
granted, and that no such special permit hasj ever been 
granted. That said premises could not lawfully have been 
used for garage or automobile repair purposes at any 
period of time prior to the going into effect of the Zoning 
Law of the District of Columbia and the regulations pro¬ 
mulgated thereunder for the reason that the upper floors 
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of said premises have been used for dwelling purposes 
practically continuously since their construction and that 
the first floor thereof lias never been fireproofed prior to 
the fireproofing undertaken and completed by the plain¬ 
tiff as hereinbefore set forth. That the laws and regula¬ 
tions in full force and effect in the District of Columbia 
prior to the going into effect of the said Zoning Law and 
the regulations drawn thereafter expressly prohibited the 
erection, location, establishment or maintenance of any 
garage upon any residence street or avenue in the District 
of Columbia without the written consent of the owners of 
seventy-five per-centum of the property within a radius of 
two hundred feet of the proposed location of such estab¬ 
lishment. That no garage was bv said laws and regula- 
tions permitted to be established anywhere in the District 
of Columbia unless it were of fireproof construction 
throughout. That said provisions of law were incorporated 
in. and formed a part of. tin* building regulations of the 
District of Columbia promulgated and enacted by 
17 the Commissioners of the District of Columbia un¬ 
der and by virtue of the provisions of an Act of 
Congress approved June 14, 1 STS. which said building regu¬ 
lations, in so far as they are here applicable, are as fol¬ 
lows : 


‘‘Sec. Hit) h. Xo garage shall be erected, located, estab¬ 
lished, or maintained upon any residence street or avenue 
in the District of Columbia without the written consent of 
the owner of seventy-five per centum of the property within 
two hundred (200) feet of the proposed establishment, nor 
upon the following classes of property without the written 
consent of the owners of two-thirds of the property within 
ninety (00) feet of and within the same square as the pro¬ 
posed establishment: 

“(tf) Property fronting upon a public alley in the rear 
of property fronting upon a residence street: Provided, 
That no such establishment shall be located in a building 
any portion of which is less than fifty feet back from the 
building line of a residence street. 

“(b) Property fronting upon a business street or ave¬ 
nue, the rear of which property opens upon a residence 
street, or the rear of which opens upon property used 
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j 

wholly or in part for residence purposes on residence 
street, or the rear of which opens upon an alley! in the rear 
of property fronting on a residence street.” 

i 

i 

• • # * * * I * 

i 

i 

“Sec. 160c. Garages, except strictly private establish¬ 
ments housing not more than five (5) steam or mbtor driven 
vehicles, all the property of one owner, hereafter erected, 
or building converted to such use shall be of fireproof con¬ 
struction throughout; except that garages housing exclu- 
sivelv electricallv driven vehicles which do not! carry any 
volatile inflammable liquid shall be exempt from the re¬ 
quirements of this regulation; Provided , however, That if 
the generator of charging machine is constructed or used 
within any such garage, the same shall be stationed or lo¬ 
cated in a fireproof compartment, 1<> be approved by the 
Inspector of Buildings.” 


Further answering said bill, these defendant^ say that 
any prior lawful non-conforming use of any premises in 
the District of Columbia was permitted to be continued un¬ 
der and by virtue of the Zoning Law of tljie District 
18 of Columbia and regulations promulgated thereun¬ 
der, as will more fully appear by reference to Sec¬ 
tion 6 of the Act of Congress approved March 1, jl920, com¬ 
monly called “The Zoning Law,” which said section is in 
the words and language following: I 


“Sec. 6. That any lawful use of a building orj premises 
existing at the time of the adoption of orders and regula¬ 
tions made under the authority of this Act majy be con¬ 
tinued, although such use does not conform witty the pro¬ 
visions hereof or with the provisions of such orders and 
regulations; and such use may be extended throughout the 
building, provided no structural alteration, except; those re¬ 
quired by law or regulation, is made therein anjt no new 
building is erected. Where the boundary line of anv use 
district divides a lot in a single ownership at thfc time of 
the adoption of orders and regulations under the kuthoritv 
of this Act, the commission may permit a use authorized 
on either portion of such lot to extend to the entire lot, but 
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not more tlian twenty-five feet beyond the boundary line 
of the use district. ” 


That acting pursuant to the said provisions ot law and 
the regulations promulgated thereunder the Inspector of 
Buildings of t lie! Dist riot of Columbia refused to issue the 
oceupancv permits hereinbefore mentioned until he had 
been furnished evidence of the fact that a prior non-con¬ 
forming use had been made of these premises antedating 
the going into effect of the said Zoning Law and the regu¬ 
lations drawn thereunder, for the reason that the Zoning 
Commission of the District of Columbia had lawfully zoned 
the area in which the said premises are located as a resi¬ 
dential area. That certain evidence in the form of affi¬ 
davits and statements was presented to the said Inspector 
of Buildings and thereupon, believing said representations 
to be true, he did issue the said occupancy permits, but that 
shortly thereafter protests made by citizens of the imme¬ 
diate* neighborhood in tin* location of said premises were 
brought to his attention causing him to make further in¬ 
quiries into all the facts and circumstances surrounding 
said alleged prior use* of the premises with the result that 
he aseertaine*el that there had newer been issued to any per- 
son whomsoever any permit to conduct in said prem¬ 
ia ise*s a garage or automobile repair shop, and that the 
situation thus developed was brought to the atten¬ 
tion of the* Zoning Commission of the* District of Columbia, 
and the Commissioners of the* District of Columbia, by the 
said Inspector of Buildings, and thereafter the Commis¬ 
sioners of the District of Columbia ordered a public hear¬ 
ing to develop the* facts and circumstances surrounding 
the use of the* saiel premises from the time of their con¬ 
struction to thei date of issuance of said occupancy per¬ 
mits, and which said public hearing was had under the cir¬ 
cumstances and with the result as hereinbefore set forth. 
Further answering said bill, these defendants aver that at 
no time have the consents of property owners, as required 
by the Building Regulations hereinbefore set forth, been 
given for the establishment of any garage in the aforesaid 
premises, and that therefore no permit to use said premises 
for garage purposes could ever have been lawfully issued, 
and that, therefore, and for the further reason that said 
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I 
I 

premises were not fireproof as required by baid regula¬ 
tions prior to the issuance of said occupancy permits, no 
legal non-conforming use of these premises existed or could 
have existed and that all occupancy permits issued by the 
Inspector of Buildings were issued under a mistake of fact 
and are consequently unlawful, and that the Copimissioners 
of the District of Columbia, sitting as a Board,j on the 28th 
day of January, 1927, directed that an order be issued in¬ 
structing the Inspector of Buildings to revoke the occu¬ 
pancy permit issued by him to F. J. Canfield ito maintain 
a garage in the first floor of these premises, jthe revoca¬ 
tion to be effective March 1, 1927, but which order has not 
yet been issued. Further answering said bill, these de¬ 
fendants sav that under and by virtue of Section 3 of the 
Zoning Regulations of the District of Columbia no 
20 public garage may be erected or maintained in a 
residential area of the District of Columbia, in which 
said residential area the aforesaid premises q re located, 
except written consents of the owners of seventy-five per 
cent of the property within the square wherein it is pro¬ 
posed to establish, erect, or enlarge such garage and of all 
property within two hundred feet of the proposed estab¬ 
lishment be obtained, which said Section 3 of fhe Zoning 
Regulations in so far as the same is herein applicable is in 
the words and language following: 


“Section III—Residential District. 


“In the residential district all buildings and 
except as otherwise provided in these regulation 
erected for and used exclusively as 

1. Dwellings. 

2. Apartment houses or tenements. 

3. Hotels. 

4. Lodging or boarding houses. 

5. Churches. 


premises, 
Is, shall be 


i 

i 

i 


6. Private Clubs and Fraternity Houses, * * j * 

7. Hospitals or sanitariums for human beings j * * * 

8. Institutions of an educational, philanthropic or elee¬ 
mosynary character. [ 

9. Transportation rights of way of passenger stations. 

2—5167a 


j 
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10. Farms, truck gardens, nurseries or greenhouses. 

11. Sand, gravel or clay pits. 

******* 


“Provided, that in the residential district a public garage 
where no repair facilities are maintained, may be estab¬ 
lished, erected or enlarged if, when permit is issued, 
21 there are on file with the Commissioners of the Dis¬ 
trict of Columbia, the written consents of the owners 
of 75 per cent of (a) the property within the square where 
it is proposed to establish, erect or enlarge such garage, 
and (b) of all other property within 200 feet of the pro¬ 
posed establishment: Provided, however, that no part of 
said garage, except a basement garage, shall be within 75 
feet of any street building line. In computing the area of 
consents required under this regulation, so much of the 
property as is used as public garages or stables shall be 
counted as consenting. The Commissioners of the District 
may deny approval of an application for permit to erect 
such public garage in the residential district if, after due 
public hearing held either on petition of residents or of 
property owners within the area of consents or on the in¬ 
itiative of the Commission itself, the Zoning Commission 
finds that the location of a proposed garage, of its en¬ 
trances, or of its exits is such as mav cause dangerous or 
otherwise objectionable traffic conditions. And provided, 
further, that private garages housing not more than two 
steam or motor driven vehicles and not appurtenant to a 
dwelling mav be erected without consent when located 50 
feet or more back of the building line of the nearest street, 
if abutting and opening directly upon a public alley/’ 


And now, having fully answered, these defendants pray 
that the bill may be dismissed, the temporary restraining 
order be dissolved, and that they be discharged hence with 
their costs. 

PROCTOR L. DOUGHERTY, 

J. F. BELL, 

SIDNEY F. TALIAFERRO, 
Commissioners of the District of Columbia. 

JOHN W. OEHMANN, 

Inspector of Buildings of the District of Columbia. 

F. H. STEPHENS, 

ROBT. L. WILLIAMS, 

Attorneys for Defendants. 
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I 

District of Columbia, ss: ! 

i 

Proctor L. Dougherty, J. Franklin Bell, jind Sidney F. 
Taliaferro, Commissioners of the District of (Columbia, and 
John W. Oehmann, Inspector of Buildings Of the District 
of Columbia, being first duly sworn according to law, 

22 depose and say that they have read the'foregoing and 
annexed answer by them subscribed and know the 

contents thereof, and that the matters and firings therein 
set forth as of their personal knowledge are 'itrue, and that 
those set forth upon information and belief tjhey believe to 
be true. j 

PROCTOR L. OopOlIERTY. 
J. F. BELL. ! 

SIDNEY F. TALIAFERRO. 
JOHN AY. OEHMANN. 

I 

i 

| 

Subscribed and sworn to before me this 2Stli day of Feb¬ 
ruary, 1927. j 

[notarial seal. ] ADAM A (11 IjvBEL, 

Notary Public, I). C. 

i 

i 

23 Form E. I).—4 M—7-1-•09. R. 

No. brick required 40 M. Permit No. 2252. 

i 

I 

i 

Permit to Build. j 

i 

Canceled Jun. 23, 1911. Deposit released. 

Projections beyond the building line allowing as per 
plans approved and on file in the office of tlje inspector 
of b’ld’gs. 

Walls shall not be erected to a greater height than (l'-0") 
above footings until their correct location is certified by 
Surveyor, L). C. See Sec. 27, Building Regulations. 

| 

Office of Inspector of Buildings, District of Columbia. 

Washington, Jan. 123, 1911. 

This is to certify that Wm. E. Pickford has permission 
to erect one 2 story brick warehouse—lot 159, Blf>ck, square 
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181, subdivision —, house number must be verified before 
being placed on buildings—in accordance with application 
Xo. 3252 and drawings on file in this office, and subject to 
the provisions of the Building Regulations of the District. 

The right is reserved to examine the buildings as often 
as mav be necessarv while in course of erection, and order 
any change in the construction that may be deemed requi¬ 
site to insure sufficient strength, solidity and safety from 
fire. 

This permit grants no right to change the grade or for¬ 
mation of any public terrace, parking, or pavement; nor to 
build leads, coping or terrace steps outside the building 
line. 

Permission is granted to lay a plank roadway across 
pavement. Deposit has been made to repair pavement, 
clean roadway, and to cover cost of any damage to public 
property. 

Deposit 23151. Amount, $22. 

Bv order of the Commissioners, I). C. 

MORRIS HACKER, 
Inspector of Buildings. 

C. 


Paid for use of water. 


cate. 

On 40 M brick onlv. 


Water Registrar’s Office. 

AJG. 


Dupli- 


Defendaxts’ Exhibit A. 

Fee Paid, $13.30. 

Quotations from building regulations appear on back of 
permit. 

24 Defendants’ Exhibit B. 


Copy. 

“Washington, D. C., January 17,1911. 

“Mr. Morris Hacker, 

Inspector of Buildings, 

Washington, D. C. 

Dear Sir: 

I hereby agree not to use building for which I have ap¬ 
plied for permit to build at 1615 0 Street, X. W., as a 
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garage or for storage of automobiles unless I obtain a spe¬ 
cial permit for said use before doing so. 

Yours trulv, 

(Signed) * W. E. PICKFORD.” 

i 

25 Final Dec rex of Injunction. 

Filed Dec. 12, 1929. 

* * * * # * i * 

\ 

This cause coming on to be heard upon tfie pleadings, 
filed herein and the testimony taken herein and having been 
argued by counsel for tlie respective parties aiid considered 
bv the Court, it is bv the Court this 12" dav if December, 
1929, adjudged, ordered and decreed that the defendants, 
the District of Columbia, Proctor L. Dougherty, Sidney F. 
Taliaferro and William B. Ladue, Commissipners of the 
District of Columbia and John AY. Oehmann, jBuilding In¬ 
spector of the District of Columbia and eaclij of them, be 
and they are hereby finally and perpetually restrained and 
enjoined from canceling or revoking the certificates of oc¬ 
cupancy as garages heretofore issued covering the first 
floors of premises 1615 and 1617 0 Street, Northwest, in 
the District of Columbia. j 

ALFRED A. WHEAT, 

I Justice. 

i 

i 

From the aforegoing decree the defendants jnote an ap¬ 
peal in open court. ! 

ALFRED A. WHEAT, 

i Justice. 

• i 

i 

Memorandum. 

i 

December 28, 1929.—Statement of Evidence sand Notice 
filed. 

i 

i 

26 Assignments of Error. 

i 

Filed Jan. 10, 1930. 

7 I 

i 

# * * * * # * 

i 

Now come the defendants in the above entitled cause and 
assign for error the action of the Court,— 
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1. In granting a decree for the plaintiff. 

2. In holding that the Commissioners of the District of 
Columbia were without authority to revoke the certificate 
of occupancy granted to the plaintiff. 

3. In perpetually enjoining the said Commissioners from 
revoking the said certificate of occupancy. 

4. In holding that the plaintiff had a legally established 
business at the premises described in the original bill 
herein. 

WILLIAM W. BRIDE, 

F. H. STEPHENS, 

Attorneys for Defendants. 


Designation of Record on Appeal. 

Filed Feb. 15, 1930. 

rW * 3* •£ 

The Clerk of the Court will please prepare a transcript of 
the record in the above entitled cause consisting of: 

1. The original bill 

2. The preliminary restraining order 

3. The answer to the bill 

4. Preliminary injunction 

f>. I'lie statement of the evidence 
27 (>. The final decree and appeal in open Court 

7. The assignment of errors 
8. This designation. 

W. W. BRIDE, 

F. II. S., 

I F. II. STEPHENS, 

1 Attorneys for Defendants. 

Memorandum. 


March 14, 1930.—Statement of Evidence (in duplicate) 
signed and tiled. 
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Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia , ss: 

I, Frank E. ("unningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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i 

numbered from 1 to 27, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 46600 in Equity, wherein Robert 
F. Cahill is Plaintiff and District of Columbia, a municipal 
corporation et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimonv whereof I hereunto subscribe idv name and 

i«/ 

affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of March, 1930. | 

[Seal Supreme Court of the District of Colombia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

By CHAS. B. COFLIN, I 

Asst. Clerk. 


i 

(Here follow photographs, marked pages 29, 3Q, 31, 32, 33, 

34, 35, 36, and 37.) 

i 

i 

I 

I 

38 In the Supreme Court of the District of Columbia. 

I 

Equity. No. 46600. 

Robert F. Cahill, Plaintiff, 


District of Columbia, Defendant, j 
Statement of the Evidence. 

I 

Mr. O’Donoghue, attorney for the plaintiff, offered photo¬ 
graphs showing front and rear of premises 1615 and 1617 
O Street, Northwest, and four photographs shojwing views 
of the alley in the rear and garages at different angles as 
they appear today, which is the same as in 1926. The build¬ 
ing has been there since 1911 and is the same building as 
it has existed since 1911. Also offered photograph of Sev¬ 
enteenth and O Streets, Northwest, corner shewing busi- 
nses property and photograph of business property on 
south side of O Street. 
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Ernest Selby, a witness of lawful age, being duly sworn, 
testified on behalf of the plaintiff, that his business is auto¬ 
mobiles and that he occupied 1615 0 Street from 1911 to 
about 1914 as agent for the Paige automobiles, and repairs 
and service; identified one of the photographs as show¬ 
ing the appearance of the building from 1911 to 1915; he 
occupied the east building of the two; identified the photo¬ 
graphs showing the rear end of the property as it was 
then: that there were double doors opening to front of 
premises occupied by him on () Street and same in rear; 
that you could drive automobiles from the front instead of 
the rear, but the curb in front was not down; that thev used 
the rear and sometimes ran cars out through front when 
they got crowded: that automobiles drove in and out with 
gas in them under their own power; that they repaired 
other automobiles than Paige; that premises next door, 
1617 O Street, were occupied by the Luttrell Com- 
39 pany for a garage, the same business that plaintiff 
had. Thev had Packard automobiles: that witness 
had tools and equipment and machinery for the repairing 
of automobiles and had lathes, vices and all the tools used 

in those da vs. 

* 

On cross examination the witness testified that he did not 
remember what time in 1911 he moved into the premises. 
Thomas II. Pick ford was then the owner and it was prac¬ 
tically a new building: so far as witness knows it had not 
been used before he went into it; does not know whether it 
was used as a warehouse before that time; that he did re¬ 
pairing of other cars indiscriminately when he could get it; 
that he had to do that to make overhead, and used the rear 
of the premises for that purpose: when they had to get a 
car out they would run it out the front; customarily they 
used the rear and occasionally would run a car out through 
the front, but it was not the custom to use the front for that 
purpose. On account of the crowded condition the garage 
work was confined practically to the alley; that the curb in 

front was not cut down but thev ran over the sidewalk and 

* 

curb. There was no driveway and they had no permit to 
operate a public garage and did not operate a public garage 
at 1615 O Street, which was the only place that he occupied. 

On redirect examination witness testified that driving in 
through the alleyway was a more convenient way; that it 
was level with the floor of the shop. When it was conven- 
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ient they used the front entrance to back caiis when they 
needed to work up in front, and they conducted their repair 
business in and on the premises during that tirde. 

| 

Leon S. Hurley, a witness of lawful age,; being* duly 
sworn on behalf of the plaintiff, testified as folljows: 

On direct examination that he is supervisor Of the refrig¬ 
erator division of the Washington Gaslight Com- 
40 pany. We occupied premises 1015 0 Street, North¬ 
west, from the fall of 1017 to the spring* of 1925, 
using* it as an accessory shop; that the business conducted 
there was automobile shop and garage for storage and re¬ 
pairs: that the machines were usually run in the rear door 
and out the front because of its convenience. Witness does 
not recall any automobile garages in the alley; in the rear; 
there were some to the west in the same allcjy; that they 
were in possession of premises 1015 () Street On August MO, 
1920; there were a few months in 1020 when wp thought we 
could do without these premises. In the spring and early 
summer of 1020 there mav have been two mouths in there 

• I 

when they did not occupy for repair purposes but they paid 
the rent, and with Mr. Perry’s consent, of the Smith Com¬ 
pany, from whom they rented, they still kept thjree trucks in 
there and found that they could not do without jit and picked 
up the rent later on. They had no mechanical equipment 
there simply the ordinary tools of the workmen; they had 
no bench in there at that time where they repaired cars and 
trucks; 1617 O Street, next door, was occupied by Burnside 
& Merchant engaged in electrical apparatus ifor automo¬ 
biles; they had automobiles in there all the time; ran them 
in and out under their own gas as they did in place witness 
occupied: they did not limit their repairs to any one make 
of cars, but chief!v had the Nash and also tlievj had Clvdes- 
dale trucks and Seldon trucks; they took any business that 
would come their way but did not do any public work but 
did any business people might bring. 

On cross examination the witness testified that they rep¬ 
resented the Hurley Motor Company and tin} Nash cars, 
also Clvdesdale trucks and Seldon trucks; tjiev had the 
agency for all three; they handled those cars exclusively 
and the repairs they made were confined mostly to these 
cars; what other repairing they did was merely’ casual and 
incidental to the business, like to used cars o: ? any make; 
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that they were not doing public garage business; that they 

used the allev in the rear almost entirely as an en- 
•> 

41 trance but not as an exit; the curb in front of 1615 
was not cut and when thev used the front they ran 
across the sidewalk and dropped off the curb into the street, 
except when they used chucks: there was a driveway in the 
buildings. The rear was three feet higher than the front 
and a ramp or driveway cut inside the buildings to the 
front doors: they had no permit to use the sidewalk or to 
cut the curb; thev stored their cars in this building also: 
above there were apartments for colored people: there 
rooms were not fire proof at that time: they stored automo¬ 
biles there with gasoline in them: does not know whether 
this was a violation of the law or not: they never obtained 
consents of the neighbors to operate a public garage and 
never attempted to: there was no gasoline stored there ex¬ 
cept what was in the automobiles: 1617 0 Street was occu¬ 
pied by automobile electricians: their business was in re¬ 
pairing electrical parts of automobiles: does not know 
whether they had a permit to operate a garage. 

On redirect examination the witness testified that thev 

% 

did not use this place as a sales room or for the display of 
automobiles, they had their sales room elsewhere; that 
there was a ramp driveway to the front door made for the 
purpose of running automobiles out. 

On recross examination the witness testified that tlie 


place was used chiefly for the storage of cars they handled 
and that was the primary purpose, and incidentally they 
made repairs on their own cars when needed: the repair 
work for the public was very casual and incidental, and re¬ 
pair work was largelv confined to cars which thev had taken 
in trade; that they did important work upon outside cars 
for pay, but it was a small proportion of the business as 
compared to the business: that they were doing repairs al¬ 
most constantly: that the repair work which they did there 
was confined almost whollv to their own cars and to those 
pertaining to their business, cars which they took in 


42 part payment. 

On redirect examination witness testified that they 
did such repairing for the public as was brought to them 
but did not specialize in it nor cater to it and did not refuse 
any of it. 
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James Scott Conover, a witness of lawful age, being 
duly sworn, testified on behalf of plaintiff, that he is an 
auto motor and marine engineer on gas engines; was em¬ 
ployed by Hurley at Number 1615 O Street as fireman; was 
with him approximately five years, starting iiji 1018 right 
after the war; the premises were used as storage and re¬ 
pairs of automobiles; that the place was used for the pur¬ 
pose of storage and repairs except a little interval in 1020 
a couple of months when they were figuring if they could 
get along without it but found they could not: but they had 
some trucks in there during this interval: that he found it 
was most convenient to run the trucks in the bapk and shove 
them right on through, because in that way th|ey got them 
in rotation; tliev had some blocks so that they could run 
over the curb, and when they used the sidewalk they placed 
them at the curb and ran them out the front (intrance; al¬ 
ways had gas in them; repairs were made to jautomobiles 
during the time witness was employed there; they did not 
solicit outside work but they catered to friends pf their cus¬ 
tomers who had cars that wanted work: no difference what 
car it was; tliev took whatever work came to them for re- 
pairs; repairs were done on the premises: there was an 
emergency; they had two places, whenever one place was 
crowded they would use the other place. 

On cross examination the witness testified that at this 
time Mr. TTurlev handled niostlv Nash and Spldon trucks 
and quite a few of the Jeffery models that were left there; 
the place was used for storage and repairs, mostly storage, 
and the repairs were chiefly on these cars am] other cars 
they got in trade, and the repair work done onjthe outside 
on other cars was mostly for friends of our customers and 
was rather casual: this work was confine^ to Number 
43 1615* next door was a place for repairing electrical 

parts of automobiles: cars stored there! were their 
own; if there happened to be a car that had an electrical ap¬ 
pliance on it they would naturally have it in Ithere; cars 
came and went all day; mostly they used the re;jr entrance; 
our cars came in the rear and went out the frbnt because 
that was most convenient: the building was narrow and the 
cars moved out in rotation; the curbing was not jcut in front 
of the place but the driveway was there. There! was a door 
opened to get a car in and out and they would not put a 
double door there if they did not intend to use it; the side- 
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walk was as ordinary brick pavement; no different in front 
of the store from the rest of the sidewalk; they blocked the 
curb for their purpose. 


Whereupon Louis Vincent Stevenson, a witness of law¬ 
ful age, ha vine: been dulv sworn, testified on behalf of the 
plaintiff, that he is associated with the Mott Motors; in the 
automobile business for about thirty years; was at 1(>17 () 
Street. Northwest from 1910 till about 1913; they had a 
service station for repairs and storage of automobiles, 
Packard cars and trucks; they represented the Luttrell 
Company and did general repairing work; the cars were 
brought iii at the rear from the allev, a large wide allev; 
they came in on their own gas; they had the customary shop 
equipment and not only repaired Packard cars but any 
other repair work that might come in. 

On cross examination the witness testified that tliev 

handled Packard cars exclusivelv and did electrical work 

* 

on them and all kinds of work necessary for the operation 
of automobiles, the work predominating on Packard cars; 
occasionally they repaired other cars that came in; would 
not say that that part of the business was casual because 
sometimes it would be in those days what we would consider 
large, of course jtoday it would be very small; the repair 
shop was situated on the lower floor along the west wall, us¬ 
ing front as well as rear: tliev had a whole line of benches 
there; they did not use the place for the storage of 
44 cars for sale but did for cars for repairs; this was 
not a sales room, it was a repair shop; they re¬ 
paired new cars, tuned them up before they were sent to 
the show room: place was opened up on 1910; does not 
recall the name of the owner, thinks it was Pickford: it may 
be a fact that the building was not built until 1911; thev 
had a drivewav in front of the building but the curb was 
not cut; the lower floor of the building downstairs was en¬ 
tirely cemented; from the building line to the brick pave¬ 
ment was cement: the pavement in front of the premises did 
not differ from the pavement along the whole block; they 
had concrete in place of the ordinary parking next to the 
building line. 

On redirect examination the witness was showm a photo¬ 
graph of the front of the premises and identified the con¬ 
crete in front of the doors as being the driveway he referred 
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to; stated that the cement continues right to the! front door 
of each of the premises and out to the brick sidewalk; that 
it was that way when they occupied it; that the cement 
runs from inner edge of sidewalk to the building line of the 
building and the floor of the place continues right on; that 
they had a double door in front of 1617 0 Street, jwhile there 
is now a single door for persons and a door for automobiles. 

On recross examination the witness testified that the pav¬ 
ing in the space next to the building was concrete; was pe¬ 
culiar to these premises; they were the only on0s that had 
concrete in front of them when he was there, tliej others had 
grass; they had a cement walk going to the front] door. 

Whereupon William E. Norton, a witness of lawful age, 
having been duly sworn, testified on behalf of the plaintiff, 
that he is manager of the Fidelity Garage at fourteenth 
and Florida Avenue; he was employed by the Lujttrell Com¬ 
pany at 1617 0 Street, Northwest, about 1910; that he left 
their employment about 1911; was employed by them 
45 about a year; shortly after they had startjed in busi¬ 
ness ; he went there when they went there ^nd stayed 
about a year; they conducted a service station for Packard 
motor cars; the cars entered the premises by the rear and 
some of them left by the front; the work was all repairs; 
not limited to Packard cars but repaired all kinds; the cars 
came in under their own gas. 

On cross examination the witness testified that] the prem¬ 
ises were used as an adjunct to the Packard people; they 
did not store any cars, just a regular repair shpp confined 
mostly to Packard cars, but they repaired all finds; any¬ 
one that came along they repaired; foreign caijs as well; 
there was quite a bit of repairing; began the business 
around 1910; the whole building was used for repairs; 
strictly a repair shop; that is the whole first flqor; above 
the first floor there was an apartment up in front]; does not 
remember whether it was fire proof, but it was a two story 
brick building in front only; one story in the bhck; pave¬ 
ment was no different from the rest, it had a concrete front 
though; the curb was not cut away; the cars werb taken in 
the back and some came out the front, most of tljem out of 
the back. 

On redirect examination the witness testified that the 
front of these premises had a cement drivewajy leading 
from the edge of the pavement to the front doof. 
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Whereupon the affidavit of Leo J. Rocca, was, by agree¬ 
ment of counsel, read to the Court: 

“District of Columbia, ss: 


“Personally appeared before me Henry E. Cooper, a 
Notary Public in and for the District aforesaid, Leo J. 
Rocca, who being on oath duly sworn does depose and say 
that he is an automobile dealer in the City of Washington; 
that he was employed to manage Kill 0 St., and conducted 
therein a cooperative garage sponsored by Herbert Hoover, 
garaging cars owned bv officials in the Food Admin- 
46 istration. That automobiles were repaired, stored, 
washed, polished and delivered from there; that all 
the cars contained gasoline while in said premises; that for 
a period of timejthe front door was used for the purpose of 
taking tin* cars ,in and out, but later this was voluntarily 
changed, and the front section of the building was used as a 
store room, with work benches, etc.; that the garage was 
taken over in December 1917 or 1918, and was given up in 
February 1919: that there were on said premises work 
benches, vices, electric drills, and all small tools that are 
nsnallv used, and jacks and such things as that. 


“(S.) 


LEO P. ROCCA. 


“Subscribed and sworn to before me this 24th day of 
Februarv, 1927. 

“HENRY E. COOPER, 

“Notary Public, D. C.” 


Whereupon Thomas P. Bones, a witness of lawful age, 
having been duly sworn, testified on behalf of plaintiff, 
that his occupation was real estate: has been located in the 
District for twentv-nine vears: formerlv lived at 1326 V 


Street, afterwards at 1.328 Sixteenth Street from 1915 till 
earlv in 1925, which was about one hundred feet away from 
the O Street property involvel herein; this O Street block 
is about three hundred feet long and verv narrow between 
Fifteenth Street and Seventeenth Street: it is onlv a 
through street for two squares and is occupied by a moxed 
development of commercial and small houses of very old 
character—residential: many of the houses are occupied by 
colored people: identifies photograph showing the front of 
1615 and 1617 O Street and savs he is familiar with the 
premises and that they have been in substantially that con¬ 
dition from 1915 to 1925; that during that time they were 
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occupied for garage purposes of automobiles bf some sort 
or other during the entire time; that he owned a Packard 
car when the Luttrell Company was tlielre and went 
47 in there for repairs a number of times; tjiat he drove 
his car into the garage under its own gas. 

On cross examination the witness testified that he could 
not tell which premises he went into; it was the one occu¬ 
pied by the Luttrell Company who were agents for the 
Packard; that he had a Packard and went tlierb for service 
and expected to get service from the Packard agency; that 
lie did not know whether they repaired cars for the public 
or not. 

i 

Whereupon Edward G. Perry, a witness of!lawful age, 
called on behalf of the plaintiff and duly sworn testified, 
that he is in the real estate business and has joeen in that 
business since 1898; connected with the W. H.jWest Com¬ 
pany; that he is Vice President of the firm and has had a 


the rent of 
and 1617 0 
Street dur- 


very active real estate career, principally with 
property; that he has had the rental of 1615 
Street in charge from 1914 to 1925; that 1615 O 
ing that time was occupied for automobile repairs; in 1914 
William H. Selby was the tenant in 1615 O Street for auto¬ 
mobile repairs; Charles Skinner rented it in 19114 for auto¬ 
mobile repairs; in April, 1919, it was rented by Jacobi for 
automobile repairs; in 1915 it was rented bv the Herdic 
Cab Company who stayed there until 1917; they used the 
place as a cab stand and had horse cabs there, ino automo¬ 
biles so far as he knows; they moved out in 1917 when it 
was occupied until 1925 by the Hurley Motor Cofnpany who 
conducted it for the storage of automobiles and trucks; does 
not know whether they did any repairing or not; when the 
witness has spoken of “automobile repairs’’ hb meant an 
automobile business as ordinarily conducted; had nothing 
to do with the premises when Hurley vacated j in 1925 or 
1926; that he got control of premises 1617 0 Street in April, 
1914; the Real Estate Trust Company was theife then and 
rented the place for the storage of automobiles for officials 
of the company; they vacated in December 1, 1915; in June 
1916 the place was rented to Gateley;! he was a 
48 painter; does not know whether he did any automo¬ 
bile painting or repairing; he vacated in the latter 
part of 1917, and on October 10, 1917, the place was leased 


i 
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to Howard Phillips who in turn sub-let to some branch of 
the Government;,the place was then used as an automobile 
garage and repair shop until October 6, 1918; from that 
time until they gave the property upoj/ on 1924 it was op¬ 
erated by Burnside and Merchant for automobile repairs; 
I mean 1925. 


On cross examination witness testilied that premises 1615 
were occupied by Selby in 1914 up to March 30; does not 
know when tenancy began; Selby occupied it for auto re¬ 
pairs: lie went to the place possibly once a month; did not 
always go there to collect the rent; that they were doing 
general auto repairs: he could see an automobile there with 
a hood off and the engine down; whenever he went there he 
saw it was a repair shop and some cars being repaired but 
does not know what cars tliev were or what the nature of the 
business was except that cars were being repaired; after 
Selby the property was occupied by Skinner for the same 
purposes; that they repaired automobiles: that he went 
there once a month, maybe twice, perhaps not at all during 
the month; that he has about the same knowledge of Skin¬ 
ner ? s business as he has of Selbv's; Jacobi went there in 
April, 1915, and used the place for automobile repairs; this 
statement is based upon the same information and knowl¬ 
edge: that is, that he saw cars being repaired whenever he 
went there; after that the property was used by the Ilerdic 
Company for a cab stand and for the storage of cabs; they 
were housed there awaiting calls; it was not used as a 
stable: after that it was occupied by the Hurley Motor Com¬ 
pany for the storage of automobiles and trucks; witness 
does not know anything about repairing work done by Hur¬ 
ley: 1617 0 Street was occupied in 1914 for the storage of 
automobiles: there was no repairing done there so far as he 
knows: his first knowledge of auto repairing in 1617 was in 
the latter part of 1916 when Howard Phillips, their tenant, 
sub-rented to the Government; occupied by the Food 
49 Administration: 1617 0 Street was occupied by 
Burnside and Marchant from 1918 to 1925: they con¬ 
ducted auto repairs there; the basis of this statement is the 
fact that they repaired his car there on a number of occa¬ 
sions; when he took his up he sa\v others there; they were 
not agents for anv cars so far as witness knows; viien he 
took his car there lie went in the front: v’ent over the curb 
stone, and across the sidewralk. 
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Whereupon T. J. Canfield, a witness of lawful age, pro¬ 
duced on behalf of the plaintiff, having been 1 , duly sworn, 
testified that he is doing business at 1(715 O Street, North¬ 
west, and has been there since December 1, 1926; that he 
conducts an automobile repairing business and leases from 
Cahill, the plaintiff in this case; that he lias the general run 
of tools used in an automobile repair shop—dirills, electric 
drills, vices and jacks, and a press; that he liajs been doing 
the service work for the dealer for the Gardener car but 
does not do It now; is the tenant there now; that he runs a 
general automobile repair business and a general garage 
for the business of tin* public and he repairs jmy make of 
car and takes anv car that anvbodv might bring in; he 
moved in on December 1, 1926; had a certificate of occu¬ 
pancy for a garage; was issued to him by the District; has 
it and is required to keep it in his place of business; (It is 
admitted that the certificate of occupancy was so issued) 
that the certificate' was issued some time in October, 1926; 
witness is shown the photographs and identifies property 
located on the corner of the alley and Seventeenth Street; 
his place is further down the alley to the east! and on the 
same side of the alley; the place at the corner was pointed 
out as a public garage just as his; it is within one hundred 
or two hundred feet of his place; witness is oin the south 
side of tin* alley; witness is handed another (photograph 
showing tin* entrance to 1615 () and 1617 O frolm the alley 
side; just to t he west of his property is an autombbile repair 
shop; then* are two of them there; the! alley runs 
50 east and west: in addition to his garage there are 
two other garages facing on the alley to the west of 
witness's place* of business and another on the corner of 
the alley and Seventeenth Street; witness is haijded a pho¬ 
tograph of the northeast corner of Seventeenth and O 
Streets and says that is a grocery store; one ljiundred or 
two hundred feet to the west of the entrance of his place; 
witness is shown a photograph of Number 1634 () and says 
it is a place across tin* street towards Seventeenth Street on 
the south side of O, seventy-five or one hundred (feet to the 
west : it is 1634 and mine is 1615 () Street: the automobiles 
repaired by witness are run into the place underj their own 
gas and Ik* conducts a general garage and automobile repair 
business. 

3—5167a 
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On cross examination the witness testified that he docs 
not know whether the place referred to in the rear of the 
store on the corner of Seventeenth Street has been zoned 
for business purposes does not know how the other prop¬ 
erties have been zoned. 


Whereupon S. G. Lindholm, a witness of lawful age, 
called on behalf of the plaintiff and having been duly sworn 
testified, that lie is an engineer to the Zoning Commission 
of the District and has a pint showing premises Kilo and 
Kill () Street; this is the book on which the original zoning 
of this particular district was made when the zoning law 
went into effect August 20, 1920: this book shows the zoning 
of the premises as of Aug. 20, 1920 and through year 1926; 
witness produced BaisCs plat book, volume one, plat 12. 

On cross examination the witness testified that the plat 
represents certain information made by the Zoning Com¬ 
mission at that date, showing the official districts, use dis¬ 
tricts, height districts, and area districts; that the yellow 
shows the use districts and the red area limits in height dis¬ 
tricts, the height being indicated by figures; the blue lines 
here are limits of area districts, the areas being repre¬ 
sented by letters and green showing first commercial; the 
property at Seventeenth and O Streets is first com- 
51 mercial; the property to the north of that across the 
allev is first commercial: the designations of vellow 
are residential: these are the designations made 4 under an- 
thoritv of the Zoning Commission. 

» ft 

“Q. This word ‘Garage’ that is printed on this property 
what has that to do with zoning? 

c 1 

“Mr. O’Donoglme: Just a minute. 

“A. Nothing whatsoever. 


“Mr. O'Donoghue: Just a minute. I think von have gone 
too far in trying to have this witness try to interpret that 
plat to suit the purposes of the District. That plat is of¬ 
fered in evidence and it will speak for itself, and you are 
not going to let this witness put an interpretation on it, any 
more than I could put my client on the stand to give his 
interpretation of it. If you want this witness to give his 
interpretation, then I will have my client go on the stand 
and give his interpretation of what he drew out of that plat. 
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“The Court: You can ask him what that wojrd ‘Garage’ 
printed signifies.” 

“Q. (Continuing:) I am asking him if the wojrd ‘Garage’ 
found on this map adopted by the Zoning Cobmnssion is 
also found on other Baist maps which ha\1e not been 
adopted by the Zoning Commission? 

“Mr. O’Donoghue: 1 object to that. What if it is? It 
might be on a hundred different maps. j 

“The Court: Objection sustained. Ask hirjn how that 
map is made up. I know how that map is made up. It is 
perfectly evident. Here is a map published b\f Baist, and 
they take that map and color some of it green and some blue 
and some red.” j 

“The Court: When he made that map, that indicated the 
occupation of the property in a general way. j 
“Mr. O'Donoghue: That is right.” j 
52 “The Court:/And then the District j authorities 
took one of these maps and painted and colored part 
of it one color and another part of it another color. 

“Mr. O’Donoghue: And they did not strike oiit the word 
‘Garage’ on their official plat showing the use of that prop¬ 
er tv. 

*• 

“Mr. Stephens: And they did not strike out ^Police Sta¬ 
tion’ or ‘Church’.” 

i 

“Witness: These are official records (referring to Baist’s 
plat book).” j 

i 

Counsel for defendants offered in evidence the original 
zoning regulations which were in effect in 192(3; admitted 
without objection. 

! 

Whereupon Robert F. Cahill, the plaintiff hi the case, 
a witness of lawful age, was called in his own behalf and 
having been duly sworn testified, that he is tile plaintiff 
in the case and at the present time is engaged in (lie broker¬ 
age business: about March or April, 192(5, he became the 
owner of premises 1(515 and 1(517 0 Street, Northwest, and 
took the title in the name of Gertrude Dabney who was just 
a straw owner; about six months later the titU was con¬ 
veyed to him: after Gertrude Dabney a man named Morton 
had the title and then the witness; since April, 1^26, he has 
been the owner of the property involved; at the time he was 
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buying tlie property he went to see it and it bad all of the 
appearance of a garage with signs on 1617, the sign “Burn¬ 
side & Merchant, Electrical Repairs for Automobiles, Gen¬ 
erators,’ ’ advertisements for spark plugs, Rex spark plugs, 
and such things as that hanging out of the place, and the 
other place, 1615, there were no signs on the outside but 
there were two signs laying on the inside that had the ap¬ 
pearance that they had been used on the outside, “Nash 
Motors’’ and “Nash Trucks’*; there were two double doors 
in the front, two big double doors in the back, and on the 
inside of 1617 there was an old truck with the name 
53 “Shaffer, Florist” which had been abandoned there; 

up above there were colored apartments; there were 
nine one room apartments with community baths, three 
baths in the whole apartment, and on the other side there is 
one room—that is in 1617, that is onlv a two storv building 

in the front, it is a one storv building in the back, and in tin* 

• 

front apartment in tlie second story there is a colored 
apartment, containing four rooms and a bath; the first 
floor of these two premises runs from the north side of () 
Street through to a twenty foot public alley in the rear; the 
floor is paved with concrete; in the alley there is a good 
size garage: it is storage and about the largest of any of 
those in the immediate block; larger than mine; there are 
two smaller places; just east of this large garage on the 
east side of Seventeenth Street there is a gasoline station; 
just east of the station in the alley there is a repair shop; 
then east of that one or two doors is my place; on the 
northeast corner of Seventeenth and O is a delicatessen, a 
grocery store; on the south side of O between Sixteenth 


and Seventeenth there was a tailor shop at one time; not 
open at present, now vacant; it stands there just as it was 
before the tailor shop went out: it has been unoccupied 
about six or seven months; after he bought the propertv 
witness applied for a permit to fireproof and repair it, 
also for a certificate of occupancy; the Building Inspector’s 
Office asked him to get three statements showing that the 
property had been used as a garage prior to the zoning 
law of 1920; he obtained these three statements; he went to 
the party that i lived on the east of the building and the 
party that lived on the west of the building, and one of 
them was living inside, who was the janitor living up stairs 
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in the building; these statements were presented to the 
Building Inspector; at the Building Inspector's Office he 
saw the plat book which had been introduced iijto evidence 
or one similar to it that had the word “Oarage" written 
across it exactly like the one introduced in evidence; it was 

* # i 

colored and the lines and markings as near as he 
54 can remember were exactly like the plat shook intro¬ 
duced into evidence; the word “Gajrage” was 
printed on Lot 159 in Square 181 exactly like jtlie plat in¬ 
troduced in evidence; not crossed out or blotted out in any 
way; that was the property he imaged of the Building In¬ 
spector’s Office at the time. 

Witness identifies certificate of occupancy aijid says the 
same was issued to him by the Building Inspector, John 
W. Oehmann, and designates the property involved here; 
occupancy permit is No. 14891. Offered in evidence with¬ 
out objection. ! 

i 

“ ‘Office of the Engineer Commissioner, Building Inspection 

Division, Washington, D. 0. j 

i 

i 

“ ‘Provided that the certificate does not takje the place 
of any license which may be required by law, 

“ ‘June 8, 1926. 

“ ‘Permission is horebv granted to Gertrude Dabnev 

* - i *> 

(owner or lessee) to use the 1st floor of the twq story sec¬ 
ond class brick building situated at 1615-19 0 St.i, N. W., lot 
159, square 181, Use District Bes. — 


“That is an abbreviation for residential. 

“ ‘Height District 60, Area District 0, for the following 
purpose: Garage.’ 

i 

“Under that is printed ‘State nature of use’ and the 
word ‘Garage’ is written in there. ‘$2.00.’ ” 

“Printed further on this certificate are the ivords ‘No 
change shall be made in the use of this buildiiig without 
prior notice and certificate from the Inspector j of Build¬ 
ings.’ 
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“Further printed on this certificate: 

“ ‘This certifies that the building and premises comply 
with all of the building regulations and with the zoning 
regulations of the District of Columbia, and may be 
55 lawful I v used for the purpose aforesaid. 

“ ‘JOHN W. OEIIMANN, 

Inspector of Buildings.’ 

“ ‘Certificates shall, except in the case of* dwellings or 
churches, be so conspicuously posted in or upon the prem¬ 
ises to which they apply that the name may be readily seen 
bv anvone entering such premises. (Order Feb. 8, 1021.) 

‘“COLLECTOR OF TAXES, D. C., 
Per-.’ 

“And then the stamp on there ‘Paid’, signed C. M. 
Towers, June 8, 192b, and then the name of ‘Donovan, 
Auditor, D. CP ” 

Witness also submitted plans and specifications for re¬ 
pairs and improvements that he proposed to make to prem¬ 
ises 1615 and 1617 O Street: witness identifies the blue 
print and a copy of the plans submitted to the Building In¬ 
spector’s Office which were approved by them and which 
were offered in evidence: plans have written across them 
in yellow lead pencil “Building used for garage purposes 
prior to 1920. Approved J. W. 0.”: that is Mr. Oehmann, 
tfie Building Inspector: the date is 6/8/26, that is the 8th 
of June, 1926: there is stamped on the blue print also, “The 
general plumbing and drainage construction shown on this 
plan is acceptable, subject to such changes as may be neces¬ 
sary to make it conform in detail to the plumbing regula¬ 
tions,’’ signed by A. R. McConegal, Inspector of Plumbing: 
that is dated 6/8/26: signed by the Plumbing Inspector: 
on this blue print it indicates “Fireproof garage for Robert 
F. Cahill, 1615 to 1619 0 Street, Northwest, Lot 159, Square 
181”: plat was offered in evidence and received without 
objection: this plat was the approval of the Building In¬ 
spector to go ahead with the work: from the standpoint 
of the Building Inspector’s Office and the certificate of oc¬ 
cupancy, it was the plat which fixed the character of the 
building: after these were issued he went ahead with the 
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improvements; started around the 1st of September, 1926; 
was working until the middle of November; the work was 
done openly and trucks were bringing up sand and plaster 
boards and all sorts of material; workmen were 
56 hauling it in and out of the building and the work¬ 
men were standing in there open to everybody, sub¬ 
ject to inspection right along by the Buildingj and Plumb¬ 
ing Inspectors; almost six thousand dollar^, about five 
thousand seven hundred and fifty dollars, were spent on 
improvements; two floors of this building were made fire¬ 
proof in accordance with the building regulations and ap¬ 
proved and passed by the Building Inspector’^, Office; after 
the improvements were completed I leased half of the prop¬ 
erty to the Ballard Oil Company and the otlijer half of it 
to Canfield; that is the first floor 1 leased premises 1617 
to the Ballard Oil Company and 1615 to Canjfield; on the 
second floor colored people continued to live; ^ie renoveted 
that and cleaned it up and fumigated it; thej Ballard Oil 
Company used the premises for a service station for oil 
burners; they only had about one or two automobiles and 
they would put them in there when they were going out; 
they had about three and they would store them in there 
too; Cantield used the premises 1615 for a Repair shop, 
automobile repairing; only cars that were stoired there or 
there for repair work; the Ballard Oil Company pays one 
hundred and twenty-five dollars a month rent qnd Canfield 
was paying one hundred and twenty-five dollars a month; 
the Ballard Oil Company supplies the heat fqr the Build¬ 
ing; these premises could not be very well ujscd for any 
other purpose; lie cannot image any other purpose; cer¬ 
tainly not to get any amount of rent out of them; they were 
fitted up for these purposes and if he did finjd any other 
service that they could be put to, he would have to do it at 
a great sacrifice; witness identifies the notice received 
from A. R. McGonegal, Inspector of Plumbing of the Dis¬ 
trict of Columbia, dated October 4, 1927, a year after im¬ 
provements had been completed, part thereof! reading as 
follows: 

“ ‘In the regular course of inspection of citiy sewers, it 
was found that there was a garage maintained at the above 
premises; that is, “a building for the housing! sale or re- 


i 
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pair of automobiles, or wherein automobiles are 
57 cleaned or washed”; which garage is not provided 
with a garage intercepting trap on the sewer line 
from floor drains, pipe drains, or otherwise so as to pre¬ 
vent the entrance of gasoline, oils, or automobile washings 
into the public sewer system of the District ot Columbia’. 

Requiring these repairs be made within sixty days. 

lie made the repairs required by the order and at a cost 
of about one hundred and thirty-live dollars. 


Witness identifies another paper as a 
issued in the name of Gertrude Dabney 
follows : 


permit to repair 
and reading as 


“ ‘Building Division, District of Columbia. 

“ ‘Permit No. 10709.’ ” 

“The number in the other corner is Xo. 94002. 


“Mr. O’Donoghue: June 8. 1920, issued on the verv same 
date that the certificate of occupancy was issued by the 
building inspector. Tie also issued this permit to repair 
on the same date. Next comes: 

“ ‘Permit to Repair. 

“ ‘Washington, June 8, 1926. 

“ ‘This is to certify that Gertrude Dabney has permis¬ 
sion to provide new grease trap in alley and fire proof ceil¬ 
ing of garages and provide metal skylight as per plan Xo. 
1615-19 O Street, X T . W., Lot 159, Square 181, in accordance 
with application and plans on file in this office, and subject 
to the building regulations of the District of Columbia, the 
right being reserved to enter and examine tlie buildings 
during operations conducted under authority of this per¬ 
mit, and to require any change in construction that may 
be necessarv to insure sufficient strength or safetv from 
fire. 

“ ‘By order of the Commissioners, D. C. Deposit No. —, 
Amount $—. Fee, $8.00.’ ” 

“That is signed by John W. Oehmann, Inspector 
58 of Buildings. The stamp is on there of the auditor 
and ot the Collector of Taxes, showing the payment 
of the eight dollar fee. There is a red stamp on here: 
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‘This permit does not authorize the installation!of any elec¬ 
tric* wiring or connection of any electrical apparatus.’ 

‘‘Another stamp on there ‘No projections’! and some¬ 
thing about the building line. It is verv i indistinctly 

* ' * j * 

stamped on there.” 

i 

There were no structural changes made hjy these i w- 
provements and repairs; they were principally ill reproofing 
and there were repairs to the heating systemlocation of 
the boiler in the heating system had to be changed; witness 
made building fireproof; this was in 1926 and it is fire¬ 
proof today; the tenants in the upstairs apartments are 
colored and at the north and south side of O Sjtreet in the 
middle of the block between Sixteenth and Seventeenth is 
principally colored; there are a few white faipilies; Can- 
field is the present tenant of Hilo O Street ahd conducts 
automobile repairs: a garage; present tenant off 1617 is the 
Silent Automatic, which has taken the place of it he Ballard 
Company; they are in the oil burner business and keep 
their trucks and cars there; they use it for theiij trucks and 
service cars and also for miscellaneous service! for the oil 
burners; witness is now the owner of the propjerty; deeds 
conveying the property to Gertrude Dabney, tojWilliam IT. 
Morton and to the plaintiff are offered in evidence and are 
omitted from this record as there is no quest iota about the 
title; witness first received notice or intimation whatso¬ 
ever from the District that there was an objection to the 
use of this property in the last couple of days 1 ;of Novem¬ 
ber, 1926; that was a letter from Mr. Oehmannj the Build¬ 
ing Inspector; this was after the repairs aipl improve¬ 
ments had been finished; the leases to BalhmJ and Can- 
field had !><»en signed a month or six weeks befrjre and the 
parties had moved in; in the first part of 1927 the District 
threatened to cancel these occupancy permits; and 
r>9 the one that bad been issued to the wilt ness- and 
thereupon a bill in equity was filed to enjoin; the 
Building Inspector’s Office requested him to! get three 
statements showing the uses to which tlie property had 
been put. 

1 

Witness identifies the statement of McLeod |who lived 
next door reading as follows, dated March 17, 1926: 
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“ ‘Dear Sir: 

“ ‘I hereby state that premises 1015-17-19 O Street, 
Northwest, was to my knowledge used as a garage as far 
back as 1912 and as recently as November, 1925. 

Yours verv trulv, 

G. M. McLEOD, 

1013 0 Street, N.W.’ ” 

Mr. Oehmann, Building Inspector, told me what to incor¬ 
porate in tlie statement, namely that the property lias been 
used as a garage prior to 1920. 

Over the words “as a garage as far*’ there is written 
“auto storage and repair”: that is the handwriting of the 
witness: that was Mr. McLeod's suggestion: witness is 
shown another statement not dated, but was obtained the 
same dav the McLeod statement, namelv March 17, 1920. 
Tt is statement of Willis .Tones who was living in the build¬ 
ing, reading as follows: 

“ ‘Mr. Oehmann, 

Building Inspector. 

District Building, 

Washington, D. 0. 

“ ‘ Dear Sir : 

“ ‘I hereby state that premises 1015-17-19 0 Street, N. 
AY., was to my knowledge used as a garage as far back as 
1917-1918, and as recently as November, 1925. 

Very truly yours, 

Y WILLIS JONES, 

1015 0 Street.’ ” 


Witness is offered statement of Mrs. Martina Irving, 
who lived practically next door, 1021 O Street, ad- 
00 dressed to Mr. Oehmann, Building Inspector, Wash¬ 
ington, D. 0., reading as follows: 


“ ‘Dear Sir: 

“ ‘I hereby state that premises 1015-17-19 O Street, 
Northwest, was to my knowledge used as a garage as far 
back as 1917-1918, and as recentlv as three months ago. 
Very truly yours, 

MRS. MARTTXE IRVING, 

1621 0 Street N. W.’ ” 
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These were offered in evidence and received without ob¬ 
jection: witness got three affidavits at request jot* the Build¬ 
ing Inspector fi'om Mr. Hurley, Mr. Stevenjson and Mr. 
Rocker: these three affidavits were in substaijice to the ef¬ 
fect of the general use of this property fori garage pur¬ 
poses prior to 1020 and up to 1025: witness identified let¬ 
ter received from the District which was offered in evi¬ 
dence, reading as follows: 

i 

“ ‘Government of the District of Columbia, Engineer 

Department, Washington. 

November Twenty-seven, Nineteen Twenty-six. 

“ ‘Mr. Robert F. Cahill, 

“ ‘812 17th Street Northwest, 

“ ‘Washington, D. C. I 

I 

“ ‘My Dear Sir: 

i 

“ ‘With reference to Permit No. 10700, issued on June 
8th, 1020, to Gertrude Dabney, as owner, to provide new 
grease trap in alley and fire proof ceiling in the build¬ 
ing No. 1015-10 O Street, Northwest, application for which 
permit was made by you, T have to request that you call to 
see me at your earliest convenience, as protest has been 
made against the use of the building in question for garage 
purposes, those objecting alleging thjat the said 
01 premises have never been used either j as a public 
garage or an automobile repair shop, j 

Very truly yours, ! 

JOHN W. OEHMIANN, 

JR:j. Ilifiprrfor of Buil(lhuj.\, I). C.’ ” 

I 

| 

Witness identified letter offered by counsel, jwhich is ad¬ 
mitted in evidence and reads as follows: 

i 

Dated January 31, 1927. 

“ ‘Mr. D. W. O’Donohue, ‘j 

Union Trust Building, I 

Washington, I). C. 

“ ‘Dear Sir: 

“ ‘Referring to the matter of the revocation cif certificate 
of occupancy for the use of premises 1615-161|7 0 Street, 
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N. W., for garage purposes, regard in" which you were 
heard before Mr. Robert L. Williams, Assistant Corpora¬ 
tion Counsel and the Inspector of Buildings, under date 
of January 1.*>, 1927. I am directed by the Commissioners 
to inform you that tlie conclusion of this committee as re¬ 
ported to the Commissioners is as follows: 

“ ‘That the use of any portion of the lower floor of this 
building for general garage tmrposes or for automobile 
repairing within the premise's was in (‘very instance un¬ 
lawful and contrary to, and in violation of, the police regu¬ 
lations, for the reason that no permit to so use the build¬ 
ing was ever obtained until the issuance of the occupancy 
permits here in question. That these occupancy permits 
were issued under a mistake of fact as to the previous law¬ 
ful use of tlie premises and, being founded upon such mis¬ 
take of fact, should be cancelled and revoked as they could 
not be lawfully issued for this non-conforming use as an 
actual and lawful use at the time of the going into effect of 
the Zoning Law and regulations thereunder. 

‘•‘Based upon this report the Commissioners at board 
meeting hold January 2S, 1927, directed that an or- 
(52 der be issued instructing the Inspector of Buildings 
to revoke the occupancy permit issued by him to F. 
J. Canfield to maintain a garage in the first floor of these 
premises, effective March 1, 1!t27. This order has not yet 
been issued and wiill be held in abeyance for a few days. 

“‘I am directed by tin* Commissioners to inform you 
that an opportunity will be granted you to submit a writ¬ 
ten brief as to why the action proposed by them should not 
be taken, if you so desire. ^ our prompt action in this mat¬ 
ter is requested. 

Yerv trulv vours, 

DANIEL E. GARGES, 

Secret am Board of Cowmissinvcrs. T). Cd 


On cross examination the witness testified that he took 
possession of tin* premises in April, 192(5, and made the re¬ 
pairs between April and November: at this point plaintiff 
offers in evidence another letter written by counsel for the 
plaintiff to the Commissioners, and reading as follows: 
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i 

“ ‘Februdrv 10,1927. 

j 

“‘Honorable Commissioners of the District! of Columbia, 
Municipal Building, 

Washington, D. C. 

“ ‘Gentlemen: 

“ ‘In the matter of the certificate for occupancy issued 
in regard to premises 1015 and 1017 0 Street,|N. W., owned 
by Robert F. Cahill, 1 beg to state that Mrj. Cahill, as a 
matter of precaution, filed a bill in equity on jFebruary 7th 
to restrain the cancellation or revocation of the certificates 
of occupancy covering these promises. 1 luipe, neverthe¬ 
less, that the Commissioners will review the facts and cir¬ 
cumstances of this case, and should you come to the con¬ 
clusion, as I think von must, that the Certificates of 
63 occupancy covering this property should not be re¬ 
voked, and notif'v me as attorney for Mr. Cahill to 

• • 

that effect, the suit in equity will be dismissed imme¬ 
diately. 

• . ! 

“ ‘The informa/1 hearing had in this oasje before Mr. 

Robert Williams, Assistant Corporation Counsel, and Mr. 
John W. Oehmann, Building Inspector, showed conclu¬ 
sively that these premises have been actually occupied for 
garage purpose and automobile repair purposes from the 
time they were built in 1911 until the presejnt time, and 
were (‘specially so used on the 30th day of August, 1920, 
when the zoning law and regulations became! effective. I 
have the report of the testimony taken at this informal 
hearing, which 1 will be glad to lend von should vou desire 
to review the same, with the understanding that you will 
be sure to return to mo. 

“ ‘The two technical objections given at the hearing for 
the revocation of the certificates of occupancy Covering this 
property were, first, that the consent of tliej neighboring 
property owners was not obtained about fifteen years ago 
when this property was first used for a garageiand automo¬ 
bile repair purposes, but the answer to this is that the 
neighboring property owners have stood by for fifteen 
years and allowed this property 1o lx* actually used for a 
garage and automobile repair purposes, and hence they are 
estopped to complain now, since the permits o|r certificates 
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of occupancy have actually boon issued for this property; 
and second, it was urged that the property years ago was 
not fire proofed as required by the building regulations, 
but this objection likewise has been eliminated because Mr. 
Cahill has made both premises absolutely fire proof in ac¬ 
cordance with the directions and with the approval of the 
building inspector's office. The case stands today that Mr. 
Cahill purchased; the property in good faith, relying upon 
the fact that lie could use the same for a garage and auto¬ 
mobile repair purposes, and actually had a certificate 
64 of occupancy for a garage and automobic/ repair 
purposes issued to him covering said premises, and 
later lie spent between $5,000.00 and $6,000.00 in repairing 
and improving the property so that it might be used for 
garage and automobile repair purposes, and in this regard 
lie complied with all the requirements of the building in¬ 
spector's office in regard to fire proofing, etc., and finally 
he leased both of the first floors of said premises to lessees 
for a term of five years each for garage and automobile re¬ 
pair purposes, and not until he had completed the purchase 
of the property, the improvement of the property, and the 
leasing of the property, and not until after a certificate 
of occupancy had been issued to him, and certificates of oc¬ 
cupancy had been issued to the two lessees of said premises, 
was any objection made by parties in the neighborhood. 

“ ‘The cancellation or revocation of the certificates of 
occupancy of this property will deprive Mr. Cahill of the 
use and benefit of this property as it is adapted for garage 
and automobile repair purposes only, and it would prac¬ 
tically be taking his property without due process of law, 
and would mean the loss to him of thousands of dollars 
that he has invested in this property acting innocently and 
in the best of faith. 

“ ‘Tt is respectfully submitted that, under all the facts 
and circumstances of the case, the certificates of occupancy 
covering said property should not be cancelled or revoked. 
Yours verv trulv,’ ” 

DW-eb. * ‘ -. 

Plaintiff states that lie looked the property over and it 
was obviously a garage and no one could look at it and make 
out anything else; it had signs on it, Burnside and Mer- 
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chant; lie talked with people around the neighborhood who 
told him how it had been used; was told by various people 
it had been used as a garage for many years; <^ould not say 
how long the property had been under his jobservation; 
definitelv observed it onlv from the time he; had consid- 
ered taking it over; that was just before he took 
G5 title to it in April; probably in February or March; 

first definite knowledge of use of premises was what 
he got by talking to other people; did not mak<} any inquiry 
at the District Building as to the use of the property until 
around April or May; was not advised that the establish¬ 
ment of a garage required consent of neighbor^: he was un¬ 
der the impression that property so used or built for such 
use before the zoning law went into effect could continue 
that use; and it is quite obvious and T have learned by talk¬ 
ing to people that the property had been in the! use of auto¬ 
mobile repairs and garage work; he did not hive a lawyer 
at that time and never obtained consents of neighbors; 
when he took possession of premises 1G15 0 it had no office 
at all; he put the office there when the repairs;were made; 
in No. 1G17 there was a partition that had been put there 
dating back to the days when the Food Administration, 
when Leo Rocker, who was handling cars for |the individ¬ 
uals of the Food Administration—at one time they used to 
use the front, and there was a partition puti in later on 
the front was repair work: a terra cotta partition was put 
in extending all the way across the building; it was built 
during the time of Mr. Rocker; he told me it! was put in 
there when he was there; witness found it when he took 
possession; there were no automobiles taken (n the front 
of No. 1G17 at that time; they could have been jaken in but 
they could not have gone all the way through ;| they would 
have had to go back out the same wav tliev went in; at the 
time he ?rook possession the premises were not! fire proof; 
McLeod, who furnished a statement for witness to the 
Building Inspector, lived next door: he lived Ion the east 
side of the building; he informed me that he worked at one 
time in either 1(115 or 1G17; be was white; did hot tell wit¬ 
ness who he worked for; believes it was a Mr. jSelbv; said 
he worked in there for a short time; that was a number of 
years ago; the Jones who made the statement whs a colored 
janitor who lived inside; and lie said he had knowledge of 
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it from 1917 or 1918; lie had been living there at the 
6G time; Mrs!. Irving lived next door on tlie west side; 

she was a colored woman and she lived there around 
1917 or 1918; at the time witness received his certificate he 
did not know that neighbors made any objections at all: 
he never learned it until Colonel Oehmann called him down 
there: until he received the letter: that was the lirst sus¬ 
picion he had of it : he did not request the hearing: went to 
Mr. 0"Donahue when he understood there was a possibility 
of having his permit revoked: then* was a hearing in the 
board room presided over by the Assistant Corporation 
Counsel and the Building Inspector at which a great many 
witnesses were produced and which lasted tin* whole day. 

“Mr. ()"Donoghue: Mr. Stephens, 1 do not think von want 

* • 

to leave the impression that either Mr. Cahill or I ever re¬ 
quested any such hearing, because you know, l presume, 
or the officials of the District of Columbia know, this is not 
so. We did not request the hearing. The District investi¬ 
gated, it appointed their attorney and Building Inspector to 
investigate it, and we went into that meeting under protest, 
expressly stating that we would reserve all rights."" 

Witness never talked with Mr. Selby until the District 
suggested revoking the permit: did not talk with him before 
he took possession of the place; nor with Mr. Hurley; nor 
with Mr. Conover: nor with Mr. Stevenson; nor with Mr. 
Norton; In* had a talk with Mr. Rocker but not with Mr. 
Canfield before he purchased the property. This was all 
of the plaintiff’s case. 

Whereupon the defendants to maintain the issue on their 
part joined, produced as witness one John L. Butler, a wit¬ 
ness of lawful age, being duly sworn, testified as follows: 

lie lives at 1625 () Street: is employed in the State* De¬ 
partment as messenger, since 1SSS: has lived on () Street 
for thirty or thirty-five years and was acquainted with 
premises lf>lf> and 1(517 O: he had noticed automobiles com¬ 
ing in and going out in back and sometimes in the front and 
got the impression that it was more of a packing 
67 place—storage; he thinks he is speaking of 1615; 

does not recall what kind of a business was there in 
1916 as he was never verv much interested and hadn't much 



DISTRICT OF COLUMBIA ET AL. VS. R. F. CAHILL 


49 


to do with it, but thought it was a Packard storage, or 
something of that kind; there was a sign out ^o do automo¬ 
bile ignition work and radiators, and so oil; lie never went 
to the back of (he building and does not know What went on 
there: does not know what went on in premises 1617 be¬ 
cause they did not use the front; pretty neayly all of the 
work was done in the back but he never looked! in the place; 
could not tell what was going on. 

Bv the Court: “Were von ever inside of either one of 
• • 

them I” 

He was inside one night when the building was being re¬ 
paired by plaintiff: just stepped in; that is as much as he 
was ever there; that was out of curiosity; tliefe was a sign 
over the doors in 1916; there had been signs over the door; 

c i 7 

the man had a sign; does not remember the name; he had 
been repairing automobiles, for ignition and radiators, 
something like that. 1 cant just exactly recall| what it was. 
When the repairs were going on he stepped jin there one 
night when they were working and he was wajlking around 
and smoking a cigar or something. That is $s much as I 
did. Only just walked inside the door; laterj he made in¬ 
quiry and heard that it was going to be a public garage or 
a storage or a packing place or something of tjlie kind. No 
cross examination. ! 

i 

i 

i 

i 

Whereupon Mrs. Mary C. Pefferman, a witness of lawful 
age, called on behalf of the defendant and being duly sworn 
testified, that she lives at 1605 0 Street; has lived there 
since 1908 and is familiar with premises 1615 ai|d 1617; that 
she goes by these premises four or five time>f during the 
week but has never been inside; has gone through the alley 
several time's; thinks the premises were first u.^ed for busi¬ 
ness purposes during the war. Couldn’t!fix the date. 

68 When we got into the war—that was 1914, wasn’t it? 

* • | 7 
When she moved there in 1908 there was a small 

house on these premises but could not tell when the change 
was made; perhaps four or five years, or two orj three years 
after sin* went there to live; her recollection is tljiat the place 
was used for a storage house for Mr. Hoover’s Food Ad¬ 
ministration; that is her first knowledge as to what the 

4—5167a 
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place was being 1 used for; does not know whether that was 
1615 or 1617; thought it was both buildings; thought it was 
just one place; prior to that time did not see any use being- 
made from the front of the buildings; had never seen an 
automobile go in from the front. 

Bv the Court: “What did von see going on there? Not 
what you supposed, but what did you see? Did you see 
automobiles going in and out ?” 

“A. No.” 

When Food Administration was there she was just con¬ 
scious of those great trucks being brought up there, and she 
supposed it was used. She saw trucks in front of the prem¬ 
ises and thinks they took things in and out the front door. 

On cross examination the witness testified that she did 
not know what went on inside of the building as she was 
never inside. 

Whereupon John Hauber, a witness of lawful age, called 
on behalf of the defendant and being duly sworn testified 
that he lives at 1(511 () Street; has lived there for over 
thirty-live years ,and is familiar with premises 1615 and 
1617 O Street; that they were first used for business pur¬ 
poses by the Packard people; that was along about 1912 
or 1913; has been in the premises several times; the Pack¬ 
ard people used it for a storage place, mostly, for these new 
trucks; these big trucks; they would tow them up and push 
them in; has never seen a car go in on its own power; has 
seen one or two come out the front over the sidewalk hut 
they were pushed out; (on one occasion a policeman 
69 came along and told them. “ ‘Now, don't you know 
vou are violating the law'";) he never saw any 
public garage work going on there; never saw any repair 
work done on tliej premises; after the Packard people the 
place was occupied by a man named Shelby; he rented it as 
a storage and also to run a sales room; witness was in the 
horse business and was getting out of it and was looking- 
for cars so he happened to go in there and they had some 
cars for sale and lie was looking at them; he said “ ‘I would 
like to show you this car.’ ” “ ‘Of course’ ”, he said, 
“ ‘you know we can't keep gas in these cars in here or I 
would start it up for you, but' ”, he said, “ ‘I will take it 
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out and bring it around and show it to you any time you 
say’ so I told him that I would probably s<k him later; 
witness saw no repair business being done there at all; 
does not know who came after Shelby; he left that neigh¬ 
borhood and was only back and forth morniijg and night 
and paid little attention to it; but some manj took it and 
was storing trucks in there; dead storage; lie was speak¬ 
ing about premises 1G15; up to 1918 neither of these prem¬ 
ises were used for repair or public garage purposes to the 
knowledge of the witness; he had never seen (anything re¬ 
paired there; Burnside and Merchant he knew personally 
and they did his repair work; if he had any generators or 
anything fixed tliev would take it off the car! and take it 

* ' 4 # i # 

inside and fx it; lie never had occasion to drive in;'has 

i 7 

never seen the premises used as a public garhge since he 
has been there; there were half a dozen people (tried to rent 
them as shops but they never stayed there ovip* a week or 
ten days; they had to give up the shop end of it because the 
fire marshal/ was after them; he saw the tire marshal/ there 
once when the Packard people had the place; after Mr. Ca¬ 
hill took possession they ran a regular repaiij* shop; that 
was in 192(5; since that time the premises liavje been used 
as a regular repair shop; in 1917 the Food Adihinistration, 
Mr. Hoover, occupied 1 (> 17; John Hatley ran a paint shop 
at No. 1(517); Mr. Hoover was there about a year, 
7() about 191<> or 1917: after Hoover went out Burnside 
and Merchant had tin* place; they canie in about 
1917 1 should sav; tliev went out shortly after the war; 
Hoover went out some time before tin* war wa^ over; they 
only used it a year; the place was too small and (tliev had to 
get a larger place*; cannot fix the date when fU*e marshal/ 
was in the place; but it was before the Hoover Administra¬ 
tion when the Packard people had it : they had| been there 
possibly two or three months; at that time he lijad a couple 
of stables in the alley: he saw the fire marshal/|go in so he 
stopped; this was in tin* alley; he pulled a flash light out of 
his pocket and took caps off some of the cars, ajnd the sec¬ 
ond car he looked at he turned to me and asked jne if I was 
in charge, and I told him “ ‘Xo’ ”, and he asked, “ ‘where 
is the man that is in charge’ ”; he finally got ja man and 
said “ ‘Don’t you know you have no right to ke(?p any cars 


I 

i 
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in here with gas in them' ”; tlie man said “ ‘There is no 
cars in here with gas' ", and the fire marshal/ said 4 ‘ ‘Yes 
there is gas in this car' ", and he got a stick and stuck it 
down and there was possibly half an inch or a little more 
in the tank and ho said “ ‘You will have to take it out’ ”, 
and he said “ ‘You will have to take this car out of here. 
You cannot take it out of here in the garage’ ", and he said 
“ ‘If I ever catch another car in here with gas in it, I will 
put you out of hero. You people know better than to come 
in here and have gas in those cars.’ ” 

On cross examination the witness testified when asked if 
lie had listened out of curiosity that he was right at the 
door and stopped to set? what was going on: he was just lis¬ 
tening naturally; at tin* present time he is in the taxi busi¬ 
ness and has been for thirteen or fourteen years; in rear of 
Ibid on Rhode Island Avenue: has a garage there and lives 
at 1611 () Street; has six taxis; has had six or seven dif¬ 
ferent ones; has never driven any of them himself; goes to 
his place of business at half past seven or seven o'clock in 
the morning and stays until ten or eleven, sometimes twelve 
at night, regularly; takes care of the business him- 
71 self: he has walked through these premises when they 
first opened up; once or twice a week; would go in 
and talk to different ones working there; they would be put¬ 
ting on fenders or assembling trucks; has been in promises 
once or twice or four times; more than four times in one 
year; does not know whether he was there in April, 1919, 
nor August, 1920, nor October, 1920; could not sav what was 
going on in either of these two premises on the first floor 
in May, 1920, nor in August, 1920, nor in September; can¬ 
not say whether Burnside and Merchant made repairs on 
automobiles; there is a difference between a mechanic and 
a man that does ignition work; never knew them to make 
repairs except on generators; they repaired witness's auto¬ 
mobile while they were there and he paid them for it; lie 
was in there when the Food Administration had it; and as 
Hoover was the head of the administration he thought it 
was him in there; he cannot say repair work was not done 
in either of the premises; has never seen repair work done 
in either of these premises; he was not up there day after 
day, week after week; passed by these premises eight or 
ten times a day; did not go into these premises during the 
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day; the double doors facing* 0 Street were opeii sometimes 
when he went past; does not know who occupied 1617 O 
Street in 1914; does not know who was in premises 1615 0 
Street in 1920; thinks there was a cab company but might 
be mistaken. 

On redirect examination witness testified that he had oc¬ 
casion to go down the alley frequently when they first, 
opened up because he had stables back there alnd another 
stable down on Nineteenth Street; ran horses imd cabs in 
those days; saw what was going* on in the rea|r and paid 
quite a bit of attention to it ; there was no general repair 
work going on the first rear. 

On recross examination the witness testified ihat he had 
stables in the alley where this garage was located and kept 
horse and cabs there, but no wagons; this is in jthe rear of 
1607 0 Street; just around the corner ajnd another 
stable right across; had two horses in pach stable 
for his business. 


70 

I LJ 


Whereupon Marion C. Hargrove, a witness of lawful age, 
called on behalf of the defendant, having been (duly sworn 
testified, that he lives at 1603 O Street and is tlie Purchas- 
ing Officer for the District of Columbia; has lived on 0 
Street for more than twenty-live vears and is familiar with 
premises 1615 and 1617 O and the kinds of business con¬ 
ducted there; has gone through tin 4 premises but! never had 
occasion to go in but once; but have gone throlugh of my 
own volition; business took him in there once; has passed 
through there several times; from one entrance to the 
other; his recollection is that he entered the rear of 1615 
and came out the front of 1615; also went in 1617 through 
the rear door; when he passed through No. 161p they had 
automobiles apparently on dead storage; has never seen 
any repairs conducted on the premises up to the time that 
Cahill took possession in 1926; does not know whjo was run¬ 
ning the place when he first saw any businessjthere; his 
first recollection of business conducted at 16lj 0 Street 
was about the time we entered the war; about 1918; a man 
had a place there in which he made repairs to ignition sys¬ 
tems on automobiles; has passed through buildings from 
the rear to the front; not frequently; cannot Recall how 
many times, but being interested in the neighborhood 
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walked through to see what was going on; in unable to fix 
the approximate dates, but both before and after the war, 
in No. 1615, there were automobiles there on storage; no 
operation going on there; did not see any repair work; can 
only remember the name of one firm that occupied either 
of the premises, that Burnside and Merchant occupied one 
of the premises somewhere between 1916 and 1919: some¬ 
where in that period: they occupied No. 1617; does not re¬ 
call who occupied 1615: has no personal knowledge of who 
occupied 1615 but was told that it was occupied by the Food 
Administration: the sidewalk in front of the prem- 
73 ises from Sixteenth to Seventeenth is brick with no 
driveways across and the curb stone is not out in 
any place; there is a store at the corner of Seventeenth and 
0; another store on the opposite side of the street ; a build¬ 
ing that was once occupied as a tailor place; not occupied 
now and has not been for some months; on the north side, 
the only place of business, of two places, are those which 
are now in question; until you get to the corner where there 
is a grocerv and delicatessen. 

On cross examination the witness testified that there 


were quite a number of garages in the alley on the north; 
they have been there for a number of vears; just as stables 
and private garages; the garages are of a class such as wit¬ 
ness personally owns and others where ho keeps his car, 
or where he rents out to two or three people; there are no 
public garages in the alley; does not know of Billy Cole's 
garage in the allow The garages herein involved are the 
only ones. He passes through the alley frequently: he dif¬ 
ferentiates between a public and a private garage; that he 
owns a private garage in which he could put as many as six 
cars but it is a private garage; it is in the same block: wit¬ 
ness is handed a photograph showing a sign “-J. 0. Lloyd 
Auto Service”; has not walked through this garage; has 
not walked through this garage because this is not a public 
garage; witness is shown a photograph showing the south¬ 
east corner of the allev and Seventeenth Street and savs 

• • 

that is a gasoline station: has a sign up “Car Storage”; 
witness states this is in a first commercial district and the 


one on 0 Street is in a residential street; it is difficult to 


fell the difference between a car on dead storage and one 
not on dead storage in the garage except that you get im- 
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pressions by the things you see and the condi ion in which 
you see them; when I walk through a garage ajnd I see cars 
are lined up back to back with no possible wqy of moving 
them they are in dead storage; they are not put in so that 
they can be moved out under their own power ior with hand 
power, without a great deal of difficulty; does not 
74 know whether these cars had gas in tljieir tanks or 
whether they were there for storage or repairs; lie is 
speaking of impressions only; all of the cars may have been 
there for repairs but that was not his imprcssibn; he works 
every day in the District Building; from ja quarter or 
twentv minutes of nine until twcntv-five minutjes after four 
and spends practically all of his time there excjept Sundays, 
but he is out of the office a good deal; his business does not 
take him to Kilo 0 Street but he frequently goes into 1615 
0 Street and drives home for lunch; not often, but occa¬ 
sionally; does not undertake to say what goejs on all day 
long at 1615 and 1617 but testifies as to his impressions; 
passes there many times; has been in No. 1 (|> 17 O Street 
frequently during the past six eight or ten yjears; cannot 
make any distinction between passing through 1615 and 
1617 but the two premises jointly I have passed through; 
cannot tell what was going on in 1617 0 in Mavj 1919; nor in 
August, 1920; if they were repairing automobiles there then 
he did not observe it; cannot tell what was goii g on in 1615 
O Street in August, 1920; cannot tell what was going on in 
1617 0 Street in August, 1920; never made any objection to 
Air. Cahill as to the use of the property, but as soon as he 
knew it was proposed to put a garage in therej he objected 
to the District authorities; did not know Mr. Cahill or who 
was going in there; did not bring any objections to Mr. Ca¬ 
hill during 1926; there is a building across the street, a little 
to the west on 0 Street, constructed and in wliijch there has 
been a store or could be a store, but is not now; he is the 
owner of that building; witness is shown a phjotograph of 
1634 0 Street, premises owned by the witnesk 


Whereupon John Ritchie, a witness of lawful age, intro¬ 
duced on behalf of the defendant and having been duly 
sworn testified, that he is the Chief Clerk to t|he Building 
Inspector of the District of Columbia and has been con- 
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nected with the Building Inspector's Office for 

75 eighteen or twenty years; that he is familiar with the 
papers and records of this () Street garage, 1615 and 

1617 O Street; witness identities application for permit to 
erect a two story brick warehouse at 1615 () Street, issued 
to William E. Bickford, reading 1 as follows: 

“Form 501 E.D.—I M—7-l-'00. B. 106. 

No. brick required: 40 M. Permit No. .‘>252. 

Per wit to Pull >t. 

Office of Inspector of Buildings, District of Columbia. 

Washington, January 22, 1011. 

This is to certify Wm. K. Bickford has permission to 
erect one 2 story brick warehouse, lot 150, block, square 181, 
subdivsion —, No. 1615 () Street, X. W., house number must 
be verified before being placed on building, in accordance 
with application No. 2252 and drawings on tile in this of¬ 
fice, and subject to the provisions of the Building Regula¬ 
tions of the District. 

The right is reserved to examine the buildings as often 
as mav be necessarv while in course of erection, and order 
any change in the construction that may be detuned requisite 
to insure sufficient strength, solidity and safety from fire. 

This permit grants no right to change the grade or forma¬ 
tion of any public terrace, parking, or pavement: nor to 
build leads, coping or terrace steps outside the building line. 

Permission is granted to lay a plank roadway across 
pavement. Deposit has been made to repair pavement, 
clean roadway, and to cover cost of any damage to public 
property. 

Deposit 23151. Amount, $22. 

76 By order of the Commissioners, I). C. 

Fee Baid, $13.30. 

MORRIS HACKER, 
Inspector of Buildings.'' 

There was also offered in evidence a letter of January 
17, 1911, written by William E. Bickford to the Building 
Inspector, reading as follows; 
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“Washington. D. C., January 17, 1011. 

“Mr. Morris Hacker, j 

Inspector of Buildings, 

Washington, D. C. 


i * 


Dear Sir : 


“1 hereby agree not to use building for wliicfh 1 have ap 
plied for permit to build at 1615 0 Street, N.jW., as a ga¬ 
rage or for storage of automobiles unless 1 obtjain a special 
permit for said use before doing so. 

Yours trulv, 

(Signed) ‘ W. K. PICj\FOKD.” 

i 

There was also offered into evidence, exceptjed to by the 
plaintiff, a protest against tin* establishment of the garage. 
In excepting thereto, Mr. O'Donoghue staled: j 

I 

“I do not think this is evidence Mr. Stephens, it pur¬ 
ports to be a protest dated December ‘>1, 1926, received 
January 7th, 1927 in the Hngineering Deparlpient by the 
Chief Clerk, purporting to be signed by a number of peo])le 
protesting against this garage. If these people here have 
any protest to make, we want them produced hO’c in Court 
and give us the right of cross examination. Obyiouslv thev 
cannot produce some statement here that somebody went 
around and had a number of people sign and establish it as 
evidence against this man. This is not an official act of the 
Building Inspector's office. Anybody under these circum¬ 
stances could slap some paper down thcj*e and then 
77 try to use it against the person when he came into 
Court. That is not just, it is not fair. The plaintiff 
is entitled to be confronted with the witnesses tlnjt are going 
to appear against him, and not have them come jin the back 
door in that manner.” 

“The Court: That is not quite the point Mr. Oj'Donoghue, 

you are trying to enjoin the Commissioners from doing 

something. Thev are Irving to show what theiv did, and 

this is, I suppose, to be followed up by showing, the action 

which thev took.” j 

•> 

“Mr. O'Donoghue: May it please your honor, let the Com¬ 
missioners or the officials down there come hei’c and sav 


that thev took this action because some one 


protested 
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against it, but wo object to having a paper purporting to be 
signed—we do not know whether il was signed by these 
people; what evidence have we that these signatures are 
correct V y 

“The Court: None. This is admissible in my opinion as 
showing something which was done and as a result of which 
the Commissioners took some action. It is not any proof 
of the truth of what is in it. 

“Tf it turns out that it has no weight we will try to dis¬ 
regard it. It is not proof itself, but it is a thing that was 
filed in the office. It is not proof of any allegation.” 


The paper above referred to was 
deuce as above* stated, tin* same being 


i ntreduced 
as follows: 


into evi- 


4 * 


December Ml, 192b. 


“To the Commissioners of the District 


of (’olumbia : 


“We are informed that permit lias been issued to estab¬ 
lish and operate a public garage in building 1615 () Street, 
X. W., Square #181.— Permit issued on representation that 
this property—(1(115 () Street, X. W.) has, during prior 
years been occupied for similar purposes. 


“We tin* undersigned property owners and resi- 
78 dents in Square #181 respectfully protest against 
the establishment or operation of a public garage in 
Square above named, which is strictly residential, and re¬ 
quest if permit to operate garage at 1(115 () Street, X. W., 
lias been granted that same be revoked: the establishment 
of a garage at place named being contrary to the zoning 
regulations of the District of Columbia. 

“ I>. R. HOWARD, 

1410 10th St. 

“JOIIX JOY EDSOX, 

1924 10th St., X. W. 

“(MRS.) FLOREXCE W. PARSOXS, 

1620 P Street, X. W. 

“LEOX TO HR IX FIR, 

149b 16th Street X. W. 
j “(MIAS. S. WHITE. 

1420 16th Street X. W. 

“JOHX McELROY, 

1412 16th Street X. W. 
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“JOS. H. CURRAN, 

1616 P Street N. W. 
“MRS. MARIE II. BORCIIERS. 

1614 P Street N. W. 
“MONCURE BURKE 
(Trustee 1st Baptist Church, 16th & O jSts.) 

3009 W Street N. W. 

4 ‘FRANK E. ALTEKlUS 

(Trustee 1st Baptist Church, 16th & 0 Sts.) 

3100 Connecticu Avenue. 
“JOHN KEITHY, 

1601 O |St. N. W. 

“H. M. PAYNE, 

14oj) 16th St. 
“CALLIE T. PERRY, 

1635 I\jass. Ave. 
“GEO. J. NEWGARpHN, 

1633 Mass. Aye. N. W. 

“G. P. OR ME, 

1631 Mass. Ake. N. W. 

“E. M. BAYNE, 

1629 Mass. Ave. N. W. 
“MRS. I). O. STAPLETON, 

Pi 17 Mass. Ave. N. W. 
“HORACE II. WESTC0TT, 

1310 16th jSt. N. W. 
“P. F. HANNAN, 

1501 17th N. W. 

“MRS. DELOS A. BLODGETT, 

1500 16th Stredt, N. W.” 

I 

i 

Witness identifies a copy of a report made by the 
79 Assistant Corporation Counsel and the Building In¬ 
spector to 11 10 Commissioners after a hejiring in the 
board room upon revocation of certificate of | occupancy; 
states that lie lias made careful search for the Original but 
has been unable to find it : that the paper is a parboil copy 
of the report and is a part of tlie tiles of liis office and was 
carried in tlie files with the original which the Witness saw 
but does not know what became of the original; the paper 
admitted in evidence and excepted to by the plaintiff, for 
reason carbon copy, not signed, nor properly identified, and 
further no proof Commissioners had ever sepi it in the 
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original; also intradeparfmental document from inferior 
officer to superior officer and plaintiff nor his counsel had 
no knowledge or information of it whatsoever; reads as 
follows: 


a i r 


To the Commissioners: 


“Pursuant to the instructions of the Commissioners to 
the Corporation Counsel under date of December Ml, 1926, 
a public hearing was held in the Hoard Hoorn of the Dis¬ 
trict Building on January 1M. 1927. for the purpose of af¬ 
fording property owners in Square 1S1 an opportunity to 
show cause, if any they had. why certificates of occupancy 
for garage purposes for premises lfd7> 1617 O Street, X. W., 
being certificates of occupancy 14>91 and 17>sM2, should be 
revoked. Written notice of the time and place of the meet¬ 
ing* was mailed to all persons whose names in anywise ap¬ 
pear in tlie file, notice being sent out approximately one 
week before the dab' of meeting. A copy of the notice is at¬ 
tached hereto, and, also a list of the persons to whom notice 
was mailed. Approximately forty persons attended the 
hearing. P. II. Marshall, Ksq., appeared for the property 
owners who sought revocation of the permit, and Daniel K. 
O'Donoghue, Ks//., appeared for the owner of the property 
in question. Mr. Marshall presented approximately ten 
persons who stated to the Board what their personal knowl¬ 
edge is of the use to which these premises have been part 
from the date of t he erect ion in 1911. and M r. O'Don- 
80 oghue produced approximately an equal number of 
witnesses who stated their personal knowledge of the 
use and occupation of the premises for the same period of 
time. These statements won* stenographically reported at 
private expense, but inasmuch as tlie* hearing was a lengthy 
one, consuming practically the entire day, it was felt the 
cost of a copy of the record would be too great to warrant 
a request to the Commissioners to order it under all of the 
circumstances of the case, but this may be done at any time 
in the near future should the Commissioners so desire. The 
cost in all probability would be between £77) and £100. 

“ ‘Our findings of fact from the statements made to us 
and the documentary evidence submitted are, 

“ ‘1. That from the time of the erection of this build¬ 
ing in 1911 the two portions of the ground floor thereof 
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have been pnt to various uses, such as storage! for automo¬ 
biles, repair shop for ignition parts of automobiles, service 
station for at least two automobile dealers, anti sales room 
for automobile supplies and accessories. That the upper 
portion of the building* has been used as a Residence for 
negroes, there being some ten rooms in such ujpper portion 
with a janitor in charge*. That the lower portion of this 
building was not fireproofed until taken over jby the pres¬ 
ent owner who repaired and fireproofed the building at or 
about the time of application for the occupancy permits 
now in existence. 

“ ‘2. That no permit at any time was ever issued for the 
use and occupation of either portion of the first floor of this 
building as a garage or automobile repair shop. 

44 ‘3. That various occupants of the first floor of this 
building have for some years past and long prijor to March, 
1920, engaged in general automobile repairing, and 
SI that the Police Department on at least t|vo occasions 
directed tin* occupants to cease such work. That at 
least two of llie occupants of this building wlni so engaged 
in general automobile repairing used the 0 Street entrance 
to the building, gaining access thereby by driving automo¬ 
biles up the curbstone and across flu* sidewalk, no lower¬ 
ing of flu* curb ever having taken place. Thajt one of the 
occupants of this building (Hurley Motor Company) kept 
blocks of wood in tin* street adjacent to the curbstone to 
facilitate this movement of automobiles, andj maintained 
the blocks in ihc street for sometime until, by reason of the 
blocks being stolen over night, if was decided not to replace 
the blocks then until the occasion for their use!arose. 

44 4 4. That flu* use of any portion of the louver floor of 
this building for general garage purposes or for automo¬ 
bile repairing within tin* premises was in every instance 
unlawful and contrary to, and in violation ofi, the police 
regulations, for the reason that no permit to| so use the 
building was ever obtained until tin* issuance <j>f the occu¬ 
pancy permits here in question. That these occupancy per¬ 
mits were issued under a mistake of fact as to tjie previous 
lawful use of tin* premises and, being founded upon such 

mistake of fact, should be cancelled and revoked as thev 

• 

could not be lawfully issued for this nonconfonjning use of 
the premises under the Zoning Law unless sujdi non-con- 
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forming use was an actual and lawful use at the time of the 
going into effect of the Zoning Law and regulations there¬ 
under. 

44 4 It has not been attempted here to give any brief of the 
statements of the targe number of witnesses presented, for 
the reason that so to do would unduly protract this report, 
the statements of tin* witnesses being necessarily given with 
considerable detail and in response to questions propounded 
bv the two attornevs above mentioned and bv the under- 
signed who conducted the hearing.’ ” 

‘‘Then there are two blanks for signatures bv the Assist- 
ant Corporation Counsel and another by the Inspector of 
Buildings and then in tin* left hand corner are the initials 
R. L. WV ” 


82 


The initials of R. L. W. on the page are those of 
Robert L. Williams, Assistant Corporation Counsel. 

On cross examination the witness tostitied that he does 
not recall having looked through the records for the permit 
for the building of premises 1 (»17 () Street; witness was 
handed entire lilt* and asked to find permit for Kilo; per¬ 
mit is not here unless it was included in the Kilo originallv 
on that same lot; witness then looked at Kilo to see if it 
was included; does not know if the property had but one 
number at that time; apparently does not cover Kill 0 
Street for the application for the permit Kilo covers only 
22 feet fron//; cannot find anything for original construc¬ 
tion of K> 17 O; there is nothing in the tiles to indicate the 
use to which Kill was put after it was built; there should 
be something in the tiles to so indicate use Kill was put to 
after it was built; none of these records were called to the 
attention of the plaintiff Cahill; especially none of those 
offered in evidence*. 


Plaintiff offers in evidence letter written by witness to 
Captain Whitehurst reading as follows: 

“ 4 2nd Endorsement. 


‘ 4 ‘December 4, 192f>. 

44 ‘Captain Whitehurst: 

44 ‘On January 23rd, 1911, permit Xo. 3252 issued to Wm. 
E. Pickford to erect a two storv brick warehouse at the lo- 
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cation in question, namely, 1615 O St., Northwest, lot 159, 
in square 181. 

“ ‘Before issuance of this permit, but subsequent to the 
filing of the application, January 12th, 1911, jan opinion 
was forwarded by the Corporation Counsel to tlje Inspector 
of Buildings stating in substance that he thought it was the 
duty of the latter-named official to determine Svhether the 
proposed building was to be used for the storage! of automo¬ 
biles, and that if it were' found the structure was to be used 
for the storage* of motor cars other than as a strictly 
83 private garage*, the applicant for permit should be 
informed that the* issuance of permit cejnild not be 
justified. On January 17th, 1911, Mr. Bickford addressed 
the following communication to the Inspector oil Buildings: 
‘1 hereby agree not to use* building for which 1 hlave applied 
for permit at 1615 () Street, Northwest, as a !garage for 
storage of automobiles unless I obtain a specialj permit for 
such use before doing so.’ 

“ ‘On September 14, 1925, tin* Be>lice Department submit¬ 
ted a report stating that tin* said premises were occupied by 
the Hurley Motor Company, who were conducth g ‘automo¬ 
bile business, “storage".' Stating further ‘the ijipper story 
is used as a dwelling.’ 

“‘On March 20th, 1926, Robert F. Cahill wW>te to the 
Inspector of Buildings: ‘I have made application for occu¬ 
pancy permit for garage* at 1615-1617 O Street, '[Northwest. 
This building is not adapted for any other use [than a ga¬ 
rage, and if occupancy permit granted, 1 will fireproof and 
make any other changes you may require.’ Accompanying 
this communication were the statements of threje different 
parties to the effect that 1(515-1617-19 O Street, Northwest, 
were used as a garage prior to 1920, and as recently as 
1925. 

i 

“ ‘Upon the strength of these statements, and tlie oral 
representations of Mr. Cahill, Certificate of Occupancy No. 
14891 issued to Gertrude Dabney, as owner, to usej the prem¬ 
ises for garage purposes. On October 21st, 19^6, Certifi¬ 
cate of Occupancy No. 15S02, was issued to F. jj. Canfield, 
to use the said premises for the same purpose. 

“ ‘On June 8th, 1926, Permit No. 10709 wasj issued to 
Gertrude Dabney, as owner to provide new greajse trap in 
alley and fireproof ceiling in garage and to profide metal 
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skylights, such alterations being necessary to bring the 
premises into compliance with the Building Regulations 
governing the construction of garages. 

“ ‘During the last week in November, 1926, several affi¬ 
davits were tiled in this office, two of which signed 

84 respectively by A. B. Merchant and Samuel Burn¬ 
side, alleging that 1617 O Street, Northwest was oc¬ 
cupied by the firm of Burnside and Merchant prior to, dur¬ 
ing and subsequent to the year of 1920, during which ten¬ 
ancy the firm was not permitted to have any automobiles 
containing gasoline in the building, to use onlv the allev 
entrance thereto, and was enjoined from using the build¬ 
ing as a public garage* or repair shop. Each certified fur¬ 
ther that during the tenancy of the said firm of 1617 O 
Street, premises No. 1615 () Street was not used either as 
a public garage or repair shop. The several other affidavits 
allege that 1615 O Street, was not used as a garage in Au¬ 
gust, 1921, nor has it been so occupied since that date. Ac¬ 
companying the above mentioned affidavits is a protest of 
property owners and residents on () Street, between 16th 
and 17th Streets, against the use of the said premises as a 
garage or automobile repair shop. 

“ ‘On December 3d, Mr. Cahill, on behalf of the owner 
addressed the accompanying communication to this office, 
together with three affidavits alleging that the said prem¬ 
ises had been used as a public garage or as an automobile 
repair shop during such a period of time as to permit the 
use for such a purpose or purposes at the present time with¬ 
out violating tin* provisions of the Zoning Regulations, 

“ ‘'file location is in the Residential District: tin* only 
ground, consequently upon which, in accordance with the 
regulations, the premise's may be used as a garage or repair 
shop is that they were so used at the time the Zoning Regu¬ 
lations became effective, August 20, 1920, and have not been 
converted to any other use since that date. 

“‘In view of the conflicting affidavits on file it is ad- 
mittedly difficult to determine/// definitely the precise use 
status of the respective promises. As a general proposi¬ 
tion, it is believed that anv doubt should be resolved in 
favor of the provident issuance of the permit, as the 

85 permittee is, of course, justified in proceeding under 
the authority the permit purports to grant, in the 
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absence of misrepresentation on bis part in the procure¬ 
ment thereof. In tlie instant case, however, ijt is believed 
that in o-der to reach an equitable decision the Commis¬ 
sioners should "rant a hearing to the parties interested, 
particularly in view of the dual fact that Mr. Cahill states 
that four or five thousand dollars have been spent in fire¬ 
proofing and the owners of property in the immediate vicin¬ 
ity so strongly feel that the establishment of a jjublic garage 
or repair shop at this site will so militate agajnst both the 
residential and financial value of their holdings. If the 
Commissioners concur in this view, it is recommended that 
before the date set for the hearing, a report bb had on the 
subject from the Fire Department, as it is understood that 
officials of that department are conversant witli the history 
of the buildings in question. 

“ ‘The papers in the case are hereto attached. 

“ ‘(Signed) JNO. RITCHIip, Jr., 

“ ‘ Act hi c) Inspect or of Buildings, D. C.” 


Witness further testified that 


so far as he knows Cahill 


made no misrepresentation of fact in regard tio this prop¬ 
erty when he applied for a permit; that he has not a copy 
of the testimony taken at the hearing held iji the board 


room. 

“ ‘Mr. O’Donoghue: Since that letter has been admitted 
by tho Court, giving the findings of the Buildiijg Inspector 
and the Assistant Corporation Counsel, T am gping to offer 
the testimony taken at that hearing, a record df that hear¬ 
ing, to show what reallv occurred at the hearing.’ ” 

The Court refused to permit the said testimony to be 
admitted. 


“ ‘Mr. O’Donoghue: I am only offering it tq show that 
the findings of fact which have been read to your 
86 Honor in that letter were not the facts in the case. 

“ ‘The Court. You cannot do that. That is no 
proof at all.’ ” j 

Exception was thereupon noted. 

5—5167a 
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Plaintiff offers in evidence the opening statement made 
by his counsel at the hearing, reading as follows: 

“ ‘January 22, 1927. 


“ ‘Mr. O'Donoglme: In tlie first place, before we go 
ahead with the testimony, I want to say, in behalf of Mr. 
Robert Cahill, who is the owner of record of this property, 
and who lias succeeded to tin* title of Gertrude Dabney, 
whose name is mentioned in the proceedings, that we come 
before this unofficial investigating committee—T take it to 
be that they are investigating for the purpose of aiding 
the Commissioners and saying whether their action was 
right and the Building Inspector’s action was right in 
granting a permit—of course, we waive no right that Mr. 
Cahill has or may have or the owners of this property 
have or may have to proceed in court to protect their rights 
in any court that we may be advised is the proper forum 
for action, and it is understood that we are not entering 


into any stipulation to be bound by this, as we would by by 


an arbitration board or award. 


r take it that there is no 


doubt about that. 


“ ‘Mr. Williams 


Xone whatever.’ ” 


Plaintiff also offers in evidence affidavits which are parts 
of the record of Building Inspector’s Office and referred 
to in tin* letter of Mr. Ritchie, reading as follows: 


“ ‘District of Columbia, sst: 


“‘Personally appeared before me, Maude R. Pryse, a 
Xotarv Public in and for the District aforesaid Leon S. 


Hurley, President of the Hurley Motor Company, who be¬ 
ing on oath duly sworn does depose and say that he has 
been associated with the Hurley Motor Company for 
87 ten years; that during the years, to-wit. 1917 to 192(5, 
with the exception of two or three months the Hur¬ 
ley Motor Company occupied the ground floor of 1615 0 
Street. X. W., Lot 159, in Square 181, for the storage of 
automobiles and trucks, that during part of this time prem¬ 
ises 1617 O Strcfet, X. W., was occupied by Burnside and 
Merchant as an automobile ignition repair shop. 

“‘(S.) ^ LEOX S. HURLEY. 
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: ■ 

44 ‘Subscribed and sworn to before me this 2nd day of 
December, 192G. | 

“‘(S.) MAUDE R. PRYSE, 

“ 4 [seal.] Notary Public, D. C.’ ” 

I 

! 

“The second is an affidavit of Air. L. V. | Stevenson, as 
follows: 

j 

44 ‘District of Columbia, fo irif : 

44 ‘Personally appeared before me, Maude II. Pryse, a 
Notary Public in and for the District aforesaid, Louis Stev¬ 
enson, Vice President of the Luttrell Compalny, who being 
on oath duly sworn does depose and say that said Company 
has been engaged in tin* automobile business jin the District 
of Columbia for many years past, and that from, to wit, 
1912 to, to wit, 1914, the said Company occupied premises 
1G17 () Street, X. \\\, as a service station ancj maintained a 
complete and well equipped shop for the repair of automo¬ 
biles and tin* storage thereof in said shop. 

44 ‘(S.) L. V. STEVENSON. 

“'Subscribed and sworn to before me this 2nd day of 
December, 192G. 

“ 4 (S.) MAUDE R. F|RYSE, 

44 ‘[seal.] Xofary Public, I). C.’ ” 

\ 

i 

“The third is an affidavit of Leo Roeca, asjfollows: 

“ ‘District of Columbia, ss: 

I 

44 ‘Personally appeared before me, Maude R. 
8S Pryse, a notary jmblic in and for the District afore¬ 
said, Leo Roceo, who being on oath duly sworn does 
depose and say that from 1917 to 1919, he was) employed by 
the Food Administration, and as such had eliarge of the 
garage located on lot lo9, in square 181, whiclji was used by 
the associates of Secretary Herbert Hoover, then head of 
the Food Administration, wherein he and his associates, on 
a cooperative plan, stored their automobiles arid maintained 
a repair shop for same; that they occupied iame from to 
wit November 1917 to, to wit, February, 1919i. 

44 4 (S.) * LEO[J. ROCCO. 
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“ ‘Subscribed and sworn to before me this — dav of 
December, 192G. 

“ ‘(S.) MAUDE R. PRYSE, 

“ 4 [seal.] Xntanj Public, D. C.’ ” 

Defendant otTered in evidence extracts from the Building 

o 

Regulations and the Zoning Regulations as follows: 

“October 1, 1928. 

“I herein* cert if v that the following is an extract from 
the regulations of tin* Zoning Uonimission of the District of 
Columbia at the present time. 

“Zoning Regulations—Section III—Residential District. 

“In the residential district all buildings and premises, 
except as otherwise provided in these regulations, shall be 
erected for and used exclusively as 


“Provided that in the residential district a public garage 
where no repair i facilities are maintained may be estab¬ 
lished, erected, or enlarged if, when permit is issued, there 
are on tile with the Commissioners of the District of Colum¬ 
bia the written consents of the owners of 75 per cent 
89 of (a) the property within the square where it is 
proposed to establish, erect or enlarge such garage, 
and (b) of all other property within 200 feet of the pro¬ 
posed establishment: provided, however, that no part of 
said garage, except a basement garage, shall be within 75 
feet of any street building line. In computing the area of 
consents required under this regulation, so much of the 
property as is used as public garages or stables shall be 
counted as consenting. The Commissioners of the District 
of Columbia may deny approval of an application for per¬ 
mit to erect such public garage in the residential district if 
after due public hearing held either on petition of residents 
or of property owners within the area of consents or on the 
initiative of the commission itself, the Zoning Commission 
finds that the location of a proposed garage, of its en¬ 
trances, or of its exits in such as may cause dangerous or 
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otherwise objectionable traffic conditions. (As amended 
November 15, 1922.) 


*c 


* 






* 


(Signed) 


D. A. DAVISON, 

I). A. DAVISON, 

Majo-r, Corps of E it pincers, U. *8. Annp, 

Executive Officer, D. C. 


y y 


i i 


October 1, 1928. 

i / 


“I hereby certify that the following is an extract from 
the original regulations of the Zoning Commission of the 
District of Columbia: I 

“Zoning Regulations—Section III—Residential District. 

“In the residential district all buildings and premises, ex¬ 
cept as otherwise provided in these regulations, shall be 
erected for and used exclusivelv as 


■# 


90 “Provided, that in the residential district a public 
garage where no repair facilities any maintained, 
may be established, erected or enlarged if, when permit is 
issued, there are on file with the Commissioners of the Dis¬ 
trict of Columbia, the written consents of the <j)wners of 75 
per cent of (a) the property within the square where it is 
proposed to establish, erect or enlarge such gariagc, and (b) 
any other property within 200 feet of the proposed estab¬ 
lishment and not separately therefrom by a jstreet; Pro¬ 
vided, however, that no pari of said garage slip 11 be within 
75 feet of any street building line. In computing the area 
of consents required under this regulation, so jmuch of the 
property as is used as public garages or stables shall be 
counted as consenting. And provided, further, that private 
garages housing not more than two steam or rjiotor driven 
vehicles and not appurtenant to a dwelling may be erected 
without consents when located 50 feet or more back of the 
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building line of tlie nearest street, if abutting and opening 
directly upon a public alley. 


(Signed 1>. A. DAVISOX, 

D. A. DAVISOX, 

Major, Corps of E itf/htecrs, l \ S. Aron/, 

Execn fire Officer, Z. (\ 


f ? 7 


“September -7, 1928. 

“I hereby certify that the following are extracts from the 
Minutes of the Boalrd of (’ommissioners of the District of 
Columbia on the dates given: 

“September 1, 1909.—That Section 142,-A of the Building 
Regulations of the District of Columbia is hereby amended 
to read as follows, to take effect on and after the 20th in¬ 
stant : 

‘Sec. 142-A. Xo automobile or locomobile livery 
91 stable, or building wherein automobiles or locomo¬ 
biles are to be stored, put up, or kept for hire, or 
otherwise, shall be, erected, located, established, or main¬ 
tained upon any residence street or avenue in the District 
of Columbia without the written consent of the owners of 
75 per centum of the property within 200 feet of the pro¬ 
posed establishment (excepting property used for purposes 
requiring consent of property owners): strictly private es¬ 
tablishments of this character located not less than fifty 
feet back from the front building lino of the lot will be ex¬ 
empted from this regulations. Xo public automobile or 
locomobile livery stable, or bidding wherein automobiles or 
locomobiles are to be stored, put up, or kept for hire, or 
otherwise (excepting strictly private establishments) shall 
be erected, located, established, or maintained upon prop¬ 
erty fronting upon a public alley or upon a business street 
or avenue where the rear of the property, on which any 
such stable is to be erected, located, established, or main¬ 
tained, opens upon a street or alley, or upon property used 
wholly or partly for residential purposes without the 
written consent of the owner or owners of two-thirds of the 
property not occupied wholly or in part for business pur¬ 
poses within 90 feet of the outline of the building or part 
of building erected or used therefor. The 90 feet herein 
mentioned shall not be construed as extending beyond the 
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limits of the square in which said automobile or locomobile 
livery stable is proposed to be located.’ (Ollically pub¬ 
lished in Washington Herald Sept. 9, 1009.) 

“October 22, 1910.—‘That Section 160-b of the Building 
Regulations of the District of Columbia be andjthe same is 
hereby amended to read as follows: 

‘Sec. 160-b. Xo automobile or locomobile livery stable, or 
building wherein automobiles or locomobiles! are to be 
stored, put up or kept for hire, or otherwise, shall be 
erected, located, established or maintained upon any resi¬ 
dence street or avenue in the District pf Columbia 
92 without the written consent of the owners of seventy- 
five per centum of the property within tjwo hundred 
feet of the proposed establishment; nor upon t|io following 
classes of property without the written consent of the 
owners of two-thirds of the property within nijnety feet of 
and within the same square as Ihe proposed establishment: 

‘( a) Property fronting upon a public alley in the rear of 
property fronting on a residence street. 

‘(/;) Property fronting upon a business streejt or avenue, 
the rear of which property opens upon a residence street or 
the rear of which opens upon property used wholly or in 
art for residence purposes on a residence street or the rear 
of which opens upon an alley in the rear of property front¬ 
ing on a residence street. 

‘In computing the number of consents required under this 
regulation, all property used wholly or in part for business 
purposes shall be counted as consenting. 

‘Strictly private establishments will be exempted from 

the requirements of this regulation if located nbt less than 

fiftv feet back from the front building line of t|hc lot or if 
* 

located in a fireproof compartment in a dwelling.’ (Offi¬ 
cially published in Washington Post October 2b,jl910.) 

“March 16, 1012—‘That the Building Regulations of the 
District of Columbia are lierebv amended as follows: 


‘By omitting the words “fn computing the 


number of 


consents required under this regulation, all property used 
wholly or in part for business shall be counted |as consent¬ 
ing,’’ from section 160b, and inserting in lieu thereof the 
following: 

‘ “In computing the number of consents required under 
this regulation the following classes of property shall be 
counted as consenting: 
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‘ “(fit) Sp much of the area of all property as if 
93 used for business purposes. 

‘ “ (b) So much of the area of all property as is 
prepared for use as private stables or private garages.’- ’ 
(Officially published in Washington Times March 19, 1912.)' 

“May 24, 1912.—‘That the Building Regulations of the 

District of Columbia are herein* amended as follows: 

• 

‘Section 1(10 b is amended to lead as follows: 

‘Sec. l()0/>. Xo garage shall be erected, located, estab¬ 
lished or maintained upon any residence street or avenue, 
in the District of Columbia without the written consent of 
the owners of seventy-live per centum of the property 
within two hundred feet of the proposed establishment, nor 
upon the following classes of property without the written 
consent of the owners of two-thirds of the property within 
ninety feet of and within the same square as the proposed 
establishment. 

‘(u) Property fronting upon a public alley in the rear of 
property fronting on a residence street. 

‘(/>) Property fronting upon a business street or avenue, 
the rear of which property opens upon a residence street or 
the rear of which opens upon property used wholly or in 
part for residence purposes on a residence street or the rear 
of which opens upon an alley in the rear of property front¬ 
ing on a residence street. 

‘Provided, That additional street garages any part of 

which will lie within thirtv-five feet of anv well of a law- 

• • 

fully established street garage for which consents required 
bv the regulations have been furnished and which estab- 
lished garage is in active operation under a permit which 
has been lawfully issued, may on application bo permitted 
to be established without the requirement of any further 
consents whatsoever and similarly, upon application addi¬ 
tional alley garage? any part of which will lit* within thirty- 
five feet of anv wall of a lawfullv established allev 


94 garage for which consents required by the regula¬ 
tions have been furnished and which established 
garage is in active operation under a permit which has 
been lawfully issued may be permitted. 

‘Provided further. That the above provision shall not 
apply where the lawful establishment of the first garage is 
in litigation. 
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‘In computing the area of consents requirell under this 
regulation the following classes of property shall be 
counted as consenting: 

‘( a) So much of the area of all property as is used for 
business purposes. 

‘ (/>) So much of the area of all property ajs is used as 
private stables or private garages. 

‘Strictly private establishments housing no) more than 
five (5) steam or motor driven vehicles all the! property of 
one owner, will be exempted from the requirements of this 
regulation if located not less than (iftv feet back from the 
front building line of the lot or if located inja tire-proof 
compartment in a dwelling. 

‘Section 1 is amended by adding thereto the following: 

‘Garage.— A building used for the housing j (other than 
mere warehousing) of steam or motor driven! vehicles or 
where such vehicles are equipped for operation, repaired 
or kept for hire.’ (Officiallv published in Washington 
Herald, May 25, 1012.) ’ j 

“April 22, 1014.—‘That Section l(i()b of tjlie Building 
Regulations of the District of Columbia is herdbv amended 
as follows: 

‘By adding the following words to paragraph (a): 

‘ “Provided, That no such establishment shall be located 
in a building any portion of which is loss than fifty feet 
back from the building lino of a residence street.” 

‘By inserting a new paragraph following para- 
95 graph (b) to be known as paragraph (c)i as follows: 

‘ “Anv one whose signature mav have been ob- 

* • • • ! m 

tained in accordance with the above provisions may with¬ 
draw his or her consent to the establishment of* such a 
garage any time prior to tin* issuance of permit jtherefor.” 

* By striking out the proviso at the foot of pa.uje IRS of the 
Building Regulations down to tin* words “Provided, fur¬ 
ther,” on page 1G9 of the Building Regulations! and insert¬ 
ing in lieu thereof the following: 

‘“Provided, That additional street garages,j which will 

front upon the same side of the square as, and any part of 

which will lie within thirtv-five feet of anv wall of a law- 

• • 

fully stablished street garage for which consents required 
by these regulations have been furnished, and \jdiich estab¬ 
lished garage is in active operation under a permit which 
has been lawfully issued, may upon application, be per- 
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mittod to be established without the requirement of any 
further consents whatsoever: provided further, however, 
that no part of any such garage shall be located less than 
fiftv feet from the building lino of anv residence street or 
avenue intersecting the street upon which such garage is 
to be established; and, similarly, upon application, addi¬ 
tional alley garages, any part of which will lie within thirty- 
five feet of any wall of a lawfully established garage, for 
which consents required by the regulations have been fur¬ 
nished, and which established garage is in active operation 
under a permit which lias boon lawfully issued, may be per¬ 
mitted without further consents subject to the proviso con¬ 
tained in paragraph {a) above." ' (Officially published in 
Washington Post, April 24. lb! I.) 

“February *2, 1915.—'That Section lbOr of the Building 
Regulations of the Pistriet of Columbia is hereby amended 
to read as follows: 

‘Sec. lbOr. Parages, except strictly private estab- 
9b listments housing not more than live {’)) steam or 
motor driven vehicles, all the property of one owner, 
hereafter erected, or building converted to such use, shall 
be of fireproof construction throughout : except that gar¬ 
ages housing exclusively electrically driven vehicles which 
to not carry any yolative inflammable liquid shall be ex¬ 
empt from the requirements of this regulation: provided, 
however, that if a generator or charging machine is con¬ 
structed or used within any such garage*, the same shall be 
stationed or located in a fireproof compartment, to be sip- 
proved by the Inspector of I bindings.” (Officially pub¬ 
lished in Washington Herald, February 5, 1915.) 

“ 1 December 5, 1919.—‘That the Building Regulations of 
the Pistriet of Columbia are hereby amended by substitut¬ 
ing the following fro the* last paragraph of Section IbO-fr: 

‘A strictly private garage housing not more than five 
steam or motor driven //elude*, all tin* property of one 
owner, which is located not less than fiftv feet back of the 
front building line of and upon tin* same lot as a building 
of which it is an appurtenance. <>r which is located not less 
than fifty feet back of the front building line of a lot upon 
which there may In* erected a building of which it will be¬ 
come an appurtenance, or which is located in a fireproof 
compartment in a dwelling, will be exempt from the re¬ 
quirements of this regulation provided that not more than 
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one such garage shall In* considered as an appurtenance to 
any one building. Strictly private garages whcjthor or not 
they are appurtenant to a building will be exempt when 
located fifty feet or more back of the front bjiilding line 
of the nearest street not minor in character jif abutting 
and opening directly upon a public alley or upon a minor 
street 50// or more of the frontage of which street in the 
same square as the proposed garage or garagesjis occupied 
and used for business purposes.’ 

“September 2, 1920.—‘The Commissioners intro- 
97 structed that the Inspector of Buildings jbe directed 
that in interpreting sections 1005 and jlfiOr of the 
Building Regulations re<iuiring consents of ad jacent prop¬ 
erty owners for the establishment of garages, that the re¬ 
quirement of consents be waived in so far as it bffe<-ts pro¬ 
posed locations of garages in the second comijneivial and 
industrial list* districts adopted by the Zoning Commission 
of the District of Columbia. ! 

‘Further, tlaffthe requirement of consents elf adjacent 
property owners for the establishment of tai^ks for the 
storage and sale of gasolines as provided in Section 5, Ar¬ 
ticle II of the Police Regulations, and the third paragraph 
of Section 162 of the Building Regulations, bje similarly 
waived as to proposed locations of such tanks injthe second 
commercial and industrial use districts. Under ithe Zoning 
Regulations the location of such tanks in the residential 

districts, as fixed bv the Zoning Commission, is l*ontrarv to 

• * | * 
the Building Regulations even through consents are ob¬ 
tained.’ 

(Signed) D. E. GARGES,j 

I). E. GARGESJ 

Secretary Board of Commissioners 

of the District of Columbia . 99 

“September |27, 1928. 

“I hereby certify that the following are extracts from 
the Minutes of tin* Board of Commissioners of tlie District 
of Columbia on the dates given: 

“June 26, 1911.—‘That the following amendments are 
herebv made to the Building Regulations of the District of 
Columbia, to take effect on and after August 1, 1911, viz: 

‘* * * Sec. 134 is amended so as to read as ifollows: 
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‘No wooden building, to be used for anv mechanical busi- 
ness, automobile garage or stable shall be built at a 
98 less distance than thirty feet from a church, school 
house or dwelling (except the dwelling owned by the 
owner of the building) and such building* shall be subject in 
its construction to such restrictions as the Inspector of 
Buildings shall designate in the permit.’ 

*##***# 


“Section 160<7 is amended by adding thereto a further 
paragraph to be known as paragraph six, as follows: ‘In 
computing the nulmber of consents required under this regu¬ 
lation all property used wholly or in art for business pur¬ 
poses shall be counted as consenting' * ‘ * (Officially 

published in Washington Finn's, duly 1, 1911.) 

“Mav 20, 1919.—‘That the Building Regulations of the 
District of Columbia are hereby amended as follows: 

‘Section 1 . Definition of Technical Terms. Strike out 
on page 9 the definition of a “(larage' and insert in lieu 
thereof the following: 

‘ “Garage.—Any premises used for housing (other than 
mere ware-housing) of steam or motor driven vehicles, or 
where such vehicles are equipped for operation, repaired 
or kept for hire or sale. 1 his definition does not apply to 
‘show* rooms, where model cars are kept for exhibition.” ’ 
(Officially published in Washington Herald, May 22, 1919.) 

“Februarv 10 , 1920.—“That the Building Regulations of 
the District of Columbia are hereby amended by striking 
out Section 129 and inserting in lieu thereof a new section 
139 reading as follows: 

‘Section 139. Within the fire limits no wooden building 
or shed shall be erected for, nor converted to the use of, 
a stable, cow or hog yard, or pen, or dairy or workshop of 
any kind, or used .for the storage of, or the keeping of, any 
steam or motor driven vehicle: Provided, however, that 
this regulation shall not apply to chicken or dog 
99 houses.' Officially published in the Washington Times 
February 13. 1920.) 

“May 8 , 1925.—‘That the Building Regulations of the 
District of Columbia are hereby amended by adopting a 
section entitled “Storage of Automobiles in Buildings of 
Mixed Occupancy”, to read as follows: 
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>ile storages 


‘ “1. For the purpose of this section, an automobile stor¬ 
age space exceeding 800 sq. ft. in area, or housing more than 
four steam or motor driven vehicles shall be |classed as a 
public garage. Such storage space may be allowed in the 
basement or cellar of buildings or tire resistive jconstruction 

i 

throughout, other than school and places of public as¬ 
sembly. Consents for such storage space shall be submit¬ 
ted to the Inspector of Buildings as required for public 
garages under the Zoning Regulations. 

‘ “The part of building used for automol 
shall be separated from all other parts of the building, by 
masonry walls not less than 8" thick and all openings in 
said wall shall be provided with self-closing firte doors. All 
windows in enclosing walls shall be provided with metal 
frames and sashes and glazed with wired glaiss. Storage 
of gasoline will not be permitted in this storage space. 

‘ “All parts of the building used for automobile storage 
must be provided with a system of mechanical ventilation 
that will insure at least twelve changes of ajir per hour. 
Storage batteries must be provided for emergency opera¬ 
tion of the ventilation system. The portion ofjthe building 
used for automobile storage must be equipped with effec¬ 
tive chemical lire extinguishers constantly Charged and 
kept in serviceable condition. An attendant j shall be on 

duty at all hours. 

* 

4 “II. A storage space not exceeding 800 sqj ft. or hous¬ 
ing not more than four steam or motor driven Vehicles shall 
be classed as ordinary construction provided that the 
100 space for automobile storage should be!entirely fire 
resistive and separated from the other parts of the 
building by solid masonry walls not less than 8" in thick¬ 
ness. Xo openings will be allowed in this enclosure wall. 
(Signed) DAXIEL E. GARGEfc, 

DAXIEL E. GARGES, 

Secretary, Hoard of Commissioners 

of the District of (Columbia. 






Whereupon Ernest Selby, a witness called ii|i rebuttal by 
the plaintiff testified that he never occupied premises 1617 
O Street; that lie never tried to sell Mr. Haulier an auto¬ 
mobile; that the fire marshal/ never came into his place, 
1615 0 Street, and objected to cars with gas pin them and 



7S 


DISTRICT OF COLUMBIA ET AL. VS. R. F. CAHILL 


that the conversation related by the witness Ilauber never 
took place; that the tire marshal/ or representative of the 
fire department came around all the time but he never had 
any argument or discussion with him. 

“The Court: 1 will tell vou the wav this case looks to 

•> 

me. I haven't any hesitation in the findings of fact on the 
weight of this evidence here, that these premises were used 
for garage purposes. That is clearly the weight of the 
evidence. The men who were actually tenants, and the land¬ 
lord who rented the premises, positive evidence of the oc¬ 
cupants and owner of the promises—and against that the 
onlv evidence is the neighbors, and so forth. There is no 
doubt as to tin* weight of the evidence being that wav. The 
only question that remains in my mind is that tin* statute 
says ‘Any lawful use.’ That word ‘lawful' use may mean 
two things. The emphasis may be upon the use as a lawful 
use, for instance, as a garage*, as cont ra-distinguished from 
a house of prostitution or a saloon." 

“Mr. O'Donoghue: Or a gambling place.” 

“The Court: Yes, or a gambling place, or it may 
101 be a use which was then lawful under all the police 
regulations, and so forth." 

(After extended argument, the following occurred:) 

“The Court: 1 have already indicated my general view 
of this case. I think that word ‘Lawful’ in this statute is 
used in contra-distinction of ‘Unlawful'—that is, some busi¬ 
ness that could not have been lawfully permitted under any 
circumstances, and I think, in view of what has taken place, 
if there was any doubt in my mind about it, I ought to give 
the plaintiff the! benefit of the doubt. Did Judge Bailey 
write an opinion on this?" 

“Mr. Stephens: Xo, sir." 

“Mr. O'Donoghue: I have a case-" 

“The Court (interposing): 1 am going to decide in your 
favor.” 


This is the substance of all the testimony taken at the 

ALFRED A. WHEAT. 


hearing of this cause. 
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IN THE 


Court of Appeals, © (strict of Columbia 

OCTOBER TERM, 1930 


No. 5167 


DISTRICT OF COLUMBIA, a Municipal Cor¬ 
poration, PROCTOR L. DOUGHERTY,!SID¬ 
NEY F. TALIAFERRO, and WILLIAM B. 
LADUE, Commissioners of the District of 
Columbia, et al., Appellants, 

i 

I 

VS. \ 

ROBERT F. CAHILL, Appellee 
BRIEF ON BEHALF OF APPELLANTS 


Statement of the Case 

I 

This is an appeal from a decree of the equity 
branch of the Supreme Court of the District of 
Columbia permanently enjoining the District of 
Columbia and its Commissioners from cancelling 
or revoking a certificate of occupancy for garages 
conducted at 1615 and 1617 0 Street, NorthWest. 
(R. p. 21). | 

la ! 
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The original bill sets out that the plaintiff, ap¬ 
pellee here, is the owner of premises sometimes 
designated as 1615,1617 and 1619 0 Street North¬ 
west, situated on lot 159, square 181; that the legal 
title was placed in the name of Gertrude Dabney 
and later transferred in the name of William H. 
Moreton, and later transferred to appellee; that 
when purchased in April, 1926, the property was 
improved by a two-story brick structure, premises 
1615 and 1617 0 Street; that the premises have 
been used from the time of their construction in 


1911 continuously up to the time they were pur¬ 
chased by appellee for garage purposes and auto¬ 
mobile repairs as indicated to the appellants by 
the janitor of the building and neighbors ; that ap¬ 
pellee found the premises designated as a garage 
on Baist’s plat book; and that plaintiff relied upon 


these facts in purchasing the property and mak¬ 


ing repairs thereon (R. p. 5); that in June, 1926, 


appellee applied to the Inspector of Buildings for 
permission to repair and for a certificate of occu¬ 
pancy, both of which were issued to him; chat he 


has spent between five and six thousand doila 


improving the property; that thereafter the prem¬ 
ises were rented to various tenants to use for auto¬ 


mobile agencies and garage purposes: that in De¬ 
cember, 1926, the appellee was notified that cer¬ 
tain neighbors objected to the use for garage pur¬ 
poses and asked for the cancellation of the occu¬ 
pancy permit; that a hearing was held in the Dis¬ 
trict Building before the Building Inspector and 
an Assistant Corporation Councel (R. p. 4); that 
as a result of the hearing a report was made to 
the Commissioners advising cancellation of the 
certificate of occupanv, and that the Commission- 
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ers were about to revoke and cancel the same ,; that 
the plaintiff was advised that the premises j were 
designated by the Zoning Commission for gkrage 
purposes on the official plat and that the Zbning 
Law of March 30, 1920, was unconstitutional and 
void. (R. p. 5 and 6). Upon the filing of the bill 
a preliminary injunction was issued March 4, 
1927, (R. p. 7). I 

The answer to the bill set out that the permit 
to construct buildings was issued to Williafai E. 
Pickford on the 23rd of January, 1911, and that 
on the 17th of January, 1911, Pickford agrejed in- 
writing not to use the building as a garage dr for 
the storage of automobiles without a special| per¬ 
mit. (R. p. 8 and 9). Defendants deny that the 
premises had been lawfully used for garage pur¬ 
poses from 1911 to 1920, and they deny also! that 
the premises had been designated by the Zcining 
Commission for garage purposes and allege that 
this designation on the Baist map was made by 
the makers of the map and appears in all Baist 
books of that date; that these premises are:in a 
residential zone and no public garage or automo¬ 
bile repair shop could be lwafully established ex¬ 
cept pursuant to regulation; that the premises for 
a long time were not fireproof, as required for 
garage uses (R. p. 10); that the said occupancy 
permits were issued as alleged but that the ^ame 
were improvidently issued; that a hearing was 
held, as set forth in the bill, and that as the result 
of this hearing the Building Inspector and thej As¬ 
sistant Corporation Counsel reported to the Com¬ 
missioners that the said permits had been impro¬ 
vidently issued and issued under a mistake of fact. 
Defendants deny that the premises had been desig- 
2a 


i 
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nated by the Zoning Commission as used and occu¬ 
pied for garage purposes; that such designation 
was put upon the plat by the drafters of the plat, 
which was made prior to the creation of the Zon¬ 
ing Commission and appears upon all Baist plats 
of that period. That the permit issued to Pickford 
for the construction of this building in 1911 was 
to erect to build a two-story brick warehouse, and 
said Pickford agreed in writing not to use the 
building ,as a garage or for the storage of auto¬ 
mobiles without a special permit; that neither the 
Inspector of Buildings nor the Commissioners of 
the District had any power to authorize a differ¬ 
ent use from that designated by the Zoning Com¬ 
mission (R. p. 13); that the municipal regulations 
in effect before the passage of the Zoning Law 
and the regulations passed under the Zoning Law 
prohibited the maintenance of a garage on any 
residential street without the written consent of 
owners of seventy-five per cent of the property 
within a radius of two hundred feet, such regula¬ 
tion is set forth in the answer, pages 14 and 15 of 
the Record; that the Building Inspector refused 
to issue occupancy permits until he had been fur¬ 
nished evidence of the fact that a prior non-con¬ 
forming use of these premises antidated the Zon¬ 
ing Law and the regulations drawn thereunder, 
for the reason that the Zoning Commission had 
lawfully zoned the area in which said premises are 
located as a residential area; that evidence in the 
form of affidavits was presented to the Building 
Inspector, who upon the faith of the representa¬ 
tions made therein issued the occupancy permit, 
but under protests of citizens in the neighborhood 
caused him to make further investigation into the 
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facts, and he ascertained that there had beeh no 
previous non-conforming use lawfully established; 
that thereafter the Commissioners ordered! the 
public hearing before referred to, as a result of 
which they determined to revoke the certificate of 
occupancy, although such order was not actually 
issued, (the Zoning Regulation as set forth in the 
insert on page 17 of the record). j 

j 

Evidence 

i 

i 

i 

Testimony taken in the case developed that the 
premises, after the erection of the two-story ferick 
structure in 1911, were used at first as autiomo- 
bile agencies for the sale of cars and occasionally 
for incidental repairs to cars handled by the agen¬ 
cies ; that there was no mechanical equipment but 
the ordinary tools that they worked with, (par. 24 
and 25); that at first the buildings were not fire¬ 
proof; that premises 1617 0 were occupied fey an 
automobile agency, the business restricted to re¬ 
pairing electric parts of automobiles. The jwork 
gradually developed and later on premises were 
used for the repair of automobiles of all kinds 
with a proper mechanical equipment; that during 
the war the property was taken over by the Hoo¬ 
ver Administration and used for the storage and 
repair of Government cars (R. p. 32). The cer¬ 
tificate of occupany was issued to T. J. Canfield, 
the occupant at the time of the trial (R. p. 37). 
Repairs were made to the property by the appellee 
and the permits for fireproof repair and for a cer¬ 
tificate of occupany (R. p. 26). In 1926 the Com¬ 
missioners granted Gertrude Dabney a certificate 
of occupancy, to use the first floor of the structure 
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as a garage (R. p. 37). Certificate for repair 

was also issued in the name of Gertrude Dabnev 

%/ 

as set out on page 40 of the Record. The state¬ 
ments from which the certificate of occupancy 
were issued was made by Willis Jones and Mrs. 
Marline Irving (p. 42 of the Record). Willis 
Jones was a colored janitor who lives on the prem¬ 
ises and Mrs. Irving, a colored woman lived next 
door around 1917 and 1918 (R. p. 48). 

On behalf of the defendants the testimonv tend- 
ed to show that premises were used originally 
principally for storage and the work was done in 
the back and the front was not used at all. (R. p. 
48, 49, 50, 53); that different people had tried to 
rent the premises as a repair shop but were 
stopped by the Fire Marshal (R. 51); that they 
were not permitted to store cars in the place with 
gasoline in them (R. 53 ) ; that there is a gasoline 
station on| the southeast corner of the alley and 
17th Street, which is in the First Commercial Dis¬ 
trict, the 0 Street property is in the residential 
section; that the cars were in the premises on dead 
storage, lined up back to back. 

The permit to Pickford to build and his agree¬ 
ment not to use it for storage are set out in the 
record (pages 56 and 57). The protest of the 
neighbors against the certificate of occupancy is 
set out on page 58 of the Record. The report of 
the hearing had before the Building Inspector and 
the Assistant Corporation Counsel recommending 
the revocation of the certificate of occupany is set 
out on pages 60 and 61 of the Record. The Build¬ 
ing Regulations in force in 1909 requiring con¬ 
sents for garages is set forth in the Record, pages 
70, etc. The Zoning Regulations in force at the 


time of the institution of suit and at the time of 
the trial are set out on page 68. There is also set 
out in the record, pages 66 and 67, the affidavits 
of Hurley, Stevenson and Rocco, made in Decem¬ 
ber, 1926, in an effort to convince the Building In¬ 
spector that the certificate of occupancy issued 
June 8, 1926, was properly issued. 

The Court was of the opinion (R. 78) tfiat the 
weight of the evidence showed that premises has 
been continuously used for garage purposes and 
that the wording of the statute “any lawful use” 
was a distinction between the lawful use of prop¬ 
erty, and the unlawful use as characterised by 
disorderiv houses or saloons. 


ARGUMENT 


It is apparent in this case, taking all the testi¬ 
mony together, that there was an insidious and 
gradual introduction of the garage business on 
this premises, beginning with casual and inciden¬ 
tal repairs when the building was first ejected, 
until it developed into a public garage business, 
fullfledged and in active operation. j 

The rule is firmly established in this country, 
and in England that a lawful municipal regula¬ 
tion, while in force is binding upon everybody, 
officials as well as members of the public, alike. 

The rule is thus stated by Dillon, 5 Ed. Yol. 2, 
Par. 627: j 

“Who bound.—In England the by-laws 
of a municipal corporation bind not only 
the members, but, if they are general in 
their nature and purpose, and not lihiited 
to any particular class or description, but 
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intended to extend to all persons coming 
within the local jurisdiction of the corpora¬ 
tion, THEY BIND ALL, whether members 
or strangers, and ALL MUST TAKE NO¬ 
TICE OF THEM at their peril. And by¬ 
laws made by a municipal corporation 
with respect to a liberty or franchise grant¬ 
ed them, with local jurisdiction beyond the 
limits of the municipality, are as binding 
upon persons going into the liberty, as the 
by-laws of the city upon those who come 
within its walls.” 

Citing English and American cases. 

The rule is thus stated in 2 McQuillen, Par. 

654: 


“A by-law of a public or municipal cor¬ 
poration is not an agreement but a law 
binding on all persons to whom it applies 
whether they agree to be bound by it or 
not. Therefore the law seems to be well 
settled in this country and in England that 
in the absence of special charter or legis¬ 
lative restriction, local by-laws and ordi¬ 
nances of a general nature are binding 
upon all persons within the corporate lim¬ 
its whether residents or not.” 

Also citing English and American cases. 

Municipal regulations when passed have the 
force of law, 2 Dillon, 5th Ed., p. 901, Sec. 573. 

“The ordinance of the city regulating 
and governing the supply of water to citi¬ 
zens constitute such rules and regulations 
which are not only binding upon the city, 
but in faith of which the consumer will be 
presumed to have entered into such rela¬ 
tionship with the city and such ordinances 


held to be alike binding on each.” Fair- 
bank Co. v. Chicago 153 Ill., App. 140, 144. 
Cited in 7 McQuillen, Sup., p. 6882, par. 
654. | 

I 

i 

In Hayes against the Railroad, 111 U. S. 228- 
237, there was discussed the force of an ordinance 
to require a railroad to build a fence between its 
right of way, and a public park. 

“The ordinance we think cannot b6 treat¬ 
ed as a mere contract . . . Although it 
takes the form of a contract, provides for 
its acceptance and contemplates a Written 
agreement in execution of it, and as such, 
being duly authorized by the legislative 
power of the State, has the force pf law 
within the limits of the city.” 


This Court has been equally emphatic ip cases 
involving this question. 

In the case of Berry v. District of Columbia 32 
App. 96, the Commissioners promised in Writing 
to give Berry a building permit to erect an;apart¬ 
ment house at the corner of 17th and I Streets, 
opposite Farragut Square. There was a building 
regulation in force limiting the height of j build¬ 
ings. The proposed apartment house was expect¬ 
ed to go beyond this limit. The regulation limited 
the height of a building on a residence street to 90 
feet, but the proposed apartment house wa$ to be 
110 feet high, and the Commissioners decided that 
the presence of a park in front of the buildirig pre¬ 
sented an exception to the regulations. Upkm re¬ 
ceipt of this advice from the Commissioners!Berry 
proceeded to employ architects and draft | plans 
and specifications for his building, and incurred 
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expenses in the amount of $4,650.00. When, how¬ 
ever, he applied to the Building Inspector for per¬ 
mit, this permit was refused because not in com¬ 
pliance with the regulations, and this refusal was 
affirmed by the Commissioners. Berry thereupon 
sued the District for the amount he had expended. 
The Court said, page 104. 

“The commissioners were empowered by 
Congress to make and promulgate general 
regulations governing the matter of build¬ 
ing in the District of Columbia. Such regu¬ 
lations, when promulgated, had the force 
of laws binding not only the public, but 
the commissioners also. They could amend 
or repeal by another general order, but 
they were invested with no power to sus¬ 
pend the same temporarily, or to make spe¬ 
cial orders exempting any particular per¬ 
son qr property from their operation. They 
could give no special license in conflict with 
the provisions of the law. Brown v. Dis¬ 
trict of Columbia 29 App. D. C. 273-285.” 

and also, page 105. 

“What the Commissioners were asked to 
do in the letters aforesaid was to interpret 
Sec. 40 in advance so that plaintiff might 
make his financial arrangements before 
deciding upon his building plans. As we 
have seen, the section is too plain to re¬ 
quire interpretation. The action taken by 
the commissioners was a palpable miscon¬ 
struction, and amounted to nothing more 
than a virtual suspension of the regulation 
by way of excepting plaintiff’s property 
from its operation. They are not judicial 


11 


officers invested with the power to make in¬ 
terpretations of their regulations, tipon 
the petition of parties, but ministerial offi¬ 
cers invested with the power to make cer¬ 
tain general regulations, and then tp en¬ 
force them without favor. Their action, 
being without authority, the plaintiff as¬ 
sumed the risk of incurring expenses on 
the faith of it.” j 

I 

Brown v. District of Columbia 29 App. 273^285, 
was a case against the District for injuries: sus¬ 
tained by a child in a fire engine house. The theory 
of the plaintiff was that the Commissioners h^d in¬ 
vited the plaintiff into the premises. This theory, 
however, was repudiated by the Court holding 
that they had no power to invite the public! into 
the fire engine house. 

Considering the law and the facts it is apparent 
that the garage business in question was estab¬ 
lished upon this premises by gradual and continu¬ 
ous encroachments starting with small and occa¬ 
sional infractions of the law. It is clear that a 
business was never legally established, aijd it could 
only have been done by obtaining the consents pre¬ 
scribed by the building regulations at the time the 
buildings were erected, or by complying with the 
zoning regulations which superceded the building 
regulations after the passage of the Zoning Law. 
It is also clear in view of the very plain statement 
in the Berry case, that no public official had the 
power to legalize a business that could only tie es¬ 
tablished pursuant to the regulations. The garage 
business on this premises was not, and never has 
been, legal, and neither the continuous use, or the 
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negligence or connivance of public officials could 
make it so. 

It is submitted that the decree below was erro¬ 
neous, and should be reversed. 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C., 
VERNON E. WEST, 

Principal Assistant Corporation Counsel, D. C., 

F. H. STEPHENS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Appellants. 
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IN THE 


(Emirt of Appals 

j 

OF THE DISTRICT OF COLUMBIA 


October Term, 1930 


I 

No. 5167 


District of Columbia, A Municipal Corporation, 
Proctor L. Dougherty, Sidney F. Taliafer¬ 
ro, and William B. Ladue, Commissioners of 
the District of Columbia, et al, Appellants, 

vs. 

Robert F. Cahill, Appellee . 

i 

BRIEF ON BEHALF OF APPELLEE. 


r Statement of the Case. 

, i 

This is an appeal from a decree of the Equity 

Branch of the Supreme Court of the District of 
Columbia, permanently enjoining the District of 
Columbia from cancelling or revoking the: certifi¬ 
cates of occupancy as garages theretofore issued 
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covering the first floors of premises 1615 and 1617 
0 Street, N. W., in the District of Columbia. (R. 
21 .) 

The appellee in March or April of 1926, pur¬ 
chased premises known as 1615 and 1617 0 Street, 
N. W., sometimes designated as premises 1615, 
1617 and 1619 0 Street, N. W., and sometimes also 
designated as premises 1615-1619 0 Street, N. W., 
in the City of Washington, District of Columbia, 
situated on Lot 159 in Square 181, in the City of 
Washington, District of Columbia (R. 2), and 
placed the legal title of the same in Gertrude Dab¬ 
ney and later had the legal title transferred to Wil¬ 
liam H. Moreton and later had the title to the same 
transferred to the appellee, Robert F. Cahill. 
(R. 35.) 

Upon inspection of the property by the appellee 
at the time of purchase they had all the appearance 
of garages. On the front of the premises 1617 0 
Street there were signs, “Burnside and Merchant, 
Electric Repairs for Automobile Generators/' 
with advertisement for spark plugs and similar 
automobile accessories. In premises 1615 there 
were two signs “Nash Motors" and “Nash 
Trucks," which had the apeparance of having been 
used on the outside of the building, and in premises 
1617 there was an old truck with the name “Shaf¬ 
fer, Florist." The second floor of premises 1615 
was used as i apartments for colored tenants and 
consisted of nine one-room apartments with com¬ 
munity baths, and the second floor of premises 
1617 consisted of one apartment for colored ten¬ 
ants of four rooms and bath. (R. 35-36.) 
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The buildings front on 0 Street, with aj double 
door front entrance, and extend North through 
the entire lot to a twenty foot public alley in the 
rear, parallel to 0 Street, each of said premises 
having a double door in the rear opening on said 
public alley. (R. 36.) The floors of the biiildings 
were paved with concrete, there being a rjm-way 
inside of each building from the front doof in or¬ 
der to permit automobiles to enter and le^ve said 
premises, the said floor being three feet higher 
than 0 Street (R. 26). At the entrance, j>n 17th 
Street, to this rear alley, there is a gasoline sta¬ 
tion, and just east of the gasoline station |in said 
alley there is an auto service and repair shop, and 
east of this another auto repair shop, and to the 
east of this are the rear entrances of 1615 and 
1617 0 Street (R. 36—Exhibits-photos). | 

The appellee applied to the Building Inspector 
of the District of Columbia for a permit jto fire¬ 
proof and repair said premises and also for cer¬ 
tificates of occupancy as garages. In compliance 
with the request of the Building Inspector, the 
appellee furnished three statements setting forth 
that the property had been used as garages £>rior to 
the enacting of the Zoning Act of 1920; said state¬ 
ments being those of a person who lived in the up¬ 
per part of said premises, and the persons living to 
either side of said premises. At this time a Baist 
Plat Book in the Building Inspector’s office; which 
was the official zoning plat book and which Was ex¬ 
hibited to the appellee when he applied fj)r said 
permits, was colored in various colors indicating 
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use districts, height districts and area districts, 
and showed said premises (Lot 159 in Square 181) 
marked in large black letters “Garage.” (R. 
36-37.) Accompanying the application for a per¬ 
mit the appellee submitted plans and specifica¬ 
tions, which; were approved by the Building In¬ 
spector’s office, on June 8, 1926, said plans having 
a blue pencil notation “Buildings used for garage 
purposes prior to 1920. Approved, J. W. 0.” 
That the said J. W. 0. were the initials of Mr. J. 
W. Oehmann, the Building Inspector. (R. 38-40.) 

On the same date (June 8, 1926) there was is¬ 
sued an occupancy permit for said buildings for 
garage purposes. (R. 37.) 

Thereafter appellee repaired and improved said 
premises according to said plans and specifica¬ 
tions, openly and visibly to the public, receiving 
the material needed therein on the sidewalk 
in front of said building and having the work per¬ 
formed by workmen during the usual working 
hours. Appellee expended approximately $6,- 
000.00 for said improvements. (R. 39.) 

Thereafter the appellee leased premises 1617 to 
the Ballard Oil Company and premises 1615 to T. 
J. Canfield, each of them obtaining the necessary 
certificates of occupancy from the Building In¬ 
spector’s office to maintain garages in their respec¬ 
tive names. The appellee rented the upstairs to 
various colored tenants. (R. 39.) 


ALL OF THE FOREGOING FACTS 
ARE UNDISPUTED. IT IS LIKEWISE 
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UNDISPUTED THAT THE APPELLEE, 
ROBERT F. CAHILL, ACTED IN THE 
BEST OF GOOD FAITH THROUGHOUT 
THE ENTIRE TRANSACTION AND 
HAD ABSOLUTELY NO NOTICE OF 
THE CLAIM OR CONTENTION INTER¬ 
POSED LATER BY THE DISTRICT OF 
COLUMBIA. 


- ! 

The first notice or even intimation of any ob¬ 
jection to the use of said premises for garage pur¬ 
poses the appellee received was a letter received 
from the Building Inspector the last couple of days 
in November, 1926, a month or six weeks $fter he 
had leased the premises to the said Ballard Oil 
Company and T. J. Canfield. (R. 41.) j 

On January 31, 1927, a letter was received by 
the attorney for the appellee from the Secretary 
of the Board of Commissioners of the District of 
Columbia, that an order would be issued ihstruct- 
ing the Inspector of Buildings to revoke jthe oc¬ 
cupancy permit to maintain the garages in the 
first floor of said premises effective March 1,1927. 
(R. 43-44.) 

Accordingly, on February 7, 1927, appellee filed 
his bill of complaint to enjoin the District of Col¬ 
umbia from revoking the occupancy permits cover¬ 
ing the first floors of said premises. 

Since the filing of this suit, namely on October 
4,1927, the appellee received notice to install a cer¬ 
tain garage intercepting trap on the sewerj line of 
said premises within sixty days from said j notice. 
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This notice was received from A. R. McGonegal, 
Inspector of Plumbing of the District of Columbia, 
and was complied with by the appellee by install¬ 
ing the improvements required at a cost of 
$135.00. (R. 39-40.) 

A brief history of the use to which said premises 
were put from the time of their construction up to 
the present time is as follows: 

Premises 1615 0 Street was used from 1911 to 
about 1914 by Ernest Selby, agent for Paige auto¬ 
mobiles for auto repairs and service station. The 
cars were driven in and out of the premises under 
their own power. Selby's shop during that period 
contained all the tools, equipment and machinery 
of those days for the repair of automobiles. (R. 
24.) Said premises from 1914 to 1915 were used 
by Charles Skinker and then by Jacobi, for garage 
and auto repairs, and from 1915 to 1917 by the 
Herdic Cab Company, which had a horse cab busi¬ 
ness, and from 1917 until 1925 by the Hurley 
Motor Company as a garage for the storage of 
automobiles and auto trucks. Finally from 1926 
to the present date said premises have been occu¬ 
pied as a garage by tenants of the appellee. 

Premises 1617 0 Street was occupied from 
about 1911 until 1913 by the Luttrell Company, 
agent for the Packard car, as a service station for 
the repairs and storage of automobiles. That com¬ 
pany did general repair work bringing cars under 
their own gas into the premises. The shop of this 
company contained the customary tools and shop 
equipment. From 1913 to 1915 said premises 
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were occupied by the Real Estate Trust Company 
for the storage of automobiles for the officials of 
that company. From 1915 to 1917 said premises 
were occupied by Gately for auto repairs apd from 
1917 to 1919 by Howard Phillips who turned it 
over to the Food Administration Department as a 
cooperative garage for the employees of that de¬ 
partment where their automobiles were washed, 
polished, stored and repaired. The cars were run 
in and out of the garage through the front door 
under their own gas. (R. 30.) From 1918 to 
1925 said.premises were occupied by Burnside and 
Merchant as a garage and for automobile;repairs. 
(R. 32.) Finally from 1926 to the present date 
said premises have been occupied as a gdrage by 
the tenants of the appellee. 


ARGUMENT. j 

j 

The appellee rests his case upon two proposi¬ 
tions, either one of which is sufficient to sustain 
the decree in his favor passed by the lower jcourt: 

First: The testimony in this case overwhelm¬ 
ingly establishes the fact that the premises in ques¬ 
tion were used for garage purposes practically 
from the time of their construction in 1911 up to 
the present time and were especially being so used 
on the 30th of August, 1920, when the j Zoning 
Law went into effect. 

Second : That the District of Columbia ; under 





8 


all the facts and circumstances of the case, is 
estopped from revoking the certificates of occu¬ 
pancy for garage purposes covering said premises. 
The contention of the District of Columbia is, 
First, that being a municipality it is not subject 
to the law of estoppel, and 

Second, that the premises in question were not 
being lawfully used for garage purposes on the 
30th of August, 1920, when the Zoning Law went 
into effect. 

In support of its first contention the District of 
Columbia (appellant) has cited certain excerpts 
(Dillon 5th Ed. Vol. 2, par. 627 and p. 901, Sec. 
573; and 2 McQuillan, Par. 654) which do not bear 
out its contention. The law applicable is (Dillon 
5th Ed. Vol. 3, par. 1191) as follows: 

“But, although the Courts of Illinois do 
not permit rights to be acquired in City 
Streets and public places by mere adverse 
possession, yet they have frequently held 
that the doctrine of estoppel in pais is ap¬ 
plicable to municipal corporations, and that 
they will be estopped or not as justice and 
right may require; that there may be cases 
where, under all the circumstances, to as¬ 
sert a public right would be to encourage 
and promote a fraud , as where a party act¬ 
ing in good faith under affirmative acts of 
the city has made such expensive and per¬ 
manent improvements that it would be 
highly inequitable and unjust to destroy the 
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rights acquired . Under such circumstances 
the doctrine of equitable estoppel will be ap¬ 
plied. The Court does not consider that 
there is either danger to the public , or in¬ 
justice in the application of the doctrine of 
estoppel under such circumstances .! In the 
exercise of proper diligence the public au¬ 
thorities may prevent encroachments upon 
public streets, and if they do not, any citizen 
may take the necessary steps to do so; and 
if there is not only a failure to act by either, 
but affirmative action with the apparent ap¬ 
proval of every one interested, and! the sit¬ 
uation is changed by permanent improve¬ 
ments being made, the principals of equity 
require that the public should be estopped.” 

i 

j 

Dillon further states in the Fifth Editibn, Vol¬ 
ume 3, Paragraph 1194: | 

“The author cannot assent to the doctrine 
that, as respects public rights, municipal 
corporations are impliedly without drdinary 
limitations statutes. It is unsafe tp recog¬ 
nize such a principal. But there is no dan¬ 
ger in recognizing the principal of aU estap- 
pel in pais as applicable to exceptional cases, 
since this leaves the courts to decide the 
question, not by a mere lapse of tipie, but 
upon all the circumstances of the case to 
hold the public estopped or not, as right and 
justice may require.” 


i 
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The case of Hayes vs. R. R. Ill U. S. 228-237 
cited by the appellant, has no bearing on the point 
involved in this case, it being a suit for damages 
against an R. R. company on the theory that the 
company had failed to comply with the municipal 
ordinance to provide certain protection against in¬ 
jury to persons and property and hence was guilty 
of negligence. 

The appellant cites the case of Berry vs. District 
of Columbia* 32 App. D. C. 96, in which the Com¬ 
missioners interpreted Section 40 in advance so 
that plaintiff might make his financial arrange¬ 
ments before deciding upon his building plans. 
Berry was on notice that there was doubt about his 
right to have any permit issued and no permit 
ever was actually issued to him. This Honorable 
Court said 

“When his plans were ready, he sub¬ 
mitted them to the Inspector of Buildings, 
who refused the permit because the pro¬ 
posed building was in violation of the regu¬ 
lations. As he was under the supervision of 
the Commissioners, an appeal was made to 
them to reverse his action and order the per¬ 
mit to issue. Then, for the first time, regu¬ 
larly and legally, they were called upon to 
determine whether the proposed building, 
described in the plans and specifications, 
was within the prohibition of the regula¬ 
tions. ! They then arrived at a correct con¬ 
clusion upon the conditions presented by the 
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application, and approved the action of the 
Inspector.” 

I 

In the present case, Cahill, the appellee, did not 
request a ruling beforehand but acting; in good 
faith and without notice submitted his plans and 
specifications and had them regularly and legally 
passed upon. Thereupon the permit for improve¬ 
ments in accordance with said plans and Specifica¬ 
tions as well as the certificates of occupancy were 
duly granted. j 

The case of Brown vs. the District of Columbia 
(29 Appeals 273-285) has no bearing ppon the 
case at Bar. That was a suit at law based upon 
negligence in maintaining an unguarded Open hole 
in the floor of a fire department house and involved 
the distinction between a governmental apd a pri¬ 
vate duty of a municipality and did not in any wise 
involve the question of estoppel. 

The second contention of the District or Colum¬ 
bia, namely, that the premises in question were not 
being lawfully used as a garage on thej 30th of 
August, 1920, is not supported by any authority 
in the brief of appellant, nor is there ai}y sound 
argument in support thereof. The Zoning Law 
for the District of Columbia, which became ef¬ 
fective August 30th, 1920, provided as follows: 

“That any lawful use of a building or 
premises existing at the time of the adoption 
of orders and regulations made under the 
authority of this Act may be continued, al¬ 
though such use does not conform with the 

I 

i 

i 

I 

I 

I 
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provisions hereof or with the provisions of 
such orders and regulations * * * *” 

(Sec. 6). 

The lower court, when this case was being ar¬ 
gued at its conclusion stated in effect that the words 
“lawful use” in the above section were contra-dis¬ 
tinguished from a use unlawful in itself, such 
as the use of premises for a house of prostitution. 

It is to be presumed that the Legislature did not 
intend this new Zoning Law to work a hardship or 
injustice, nor for instance, to shut out of business 
a grocery store that might have existed for ten 
or twenty years prior and up to the time the Zon¬ 
ing Law went into effect, just because the grocer 
did not happen to have a license issued his grocery 
business during the year the Zoning Law went 
into effect. It is a reasonable and safe rule of con¬ 
struction to resolve such a statute in favor of a 
just, fair and equitable application of the law. 
(25 R. C. L. p. 1022.) 

There is no power under the law given to the 
Commissioners to rescind a certificate of occu¬ 
pancy or a permit except generally where there is 
a clear case of departure from the permit or where 
danger to public interests is established. Dainese 
vs. Bd. of Public Works, 91 U. S. 580, 23 L. Ed. 
251. Hutchinson vs. Munn, 22 App. D. C. 88-102. 


Having shown that the authorities cited by the 
District of Columbia (appellant) in support of its 
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first contention do not bear out its theory of this 
case, and having answered its second contention, 
let us now proceed to establish affirmatively that a 
municipality may be estopped, in a case like the in¬ 
stant one, to prevent an injustice or fraud being 
perpetrated on an individual acting bona fide and 
without notice. 

The law on this subject is laid down in Corpus 
Juris as follows: 

| 

“Doctrine of Estoppel may be I invoked 
against the public, a municipality, br other 
public agency, where it has acquiesced in 
the making by one acting in good faith of 
such valuable and permanent improvements 
on its streets, alleys or other property that 
it would be unjust and inequitable to assert 
title to the property on which the improve¬ 
ments were made.” (21 C. J. p. 11|97.) 

“The hardships that would result! from a 
contrary holding, and the necessity of rais¬ 
ing an estoppel in particular cases | to pre¬ 
vent fraud and injustice have induced the 
establishment of the rule, and it has been 
several times said that there is neither dan- 

l 

ger to the public nor injustice in the appli¬ 
cation of the doctrine. In the exercise of 
proper diligence the public authorities may 
prevent encroachments upon publid right, 
and if they do not, any citizen may take the 
necessary steps to do so. The whole doc¬ 
trine of estoppel, as applied to cases like 


i 
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this, rests upon the thought that the city, 
through its proper officers, or those author¬ 
ized to act for it, has consented to the doing 
of the act of which it now complains, and 
this consent is conclusively presumed after 
10 years’ silence.” (21 C. J. Note A p. 
1198.) 

In the case of R. R. vs. Joliet, 79 Ill. 25, the right 
of way of a railroad company over public grounds 
of the city was questioned after it had been used 
for upwards of twenty years. A valuable station 
building had been erected in the city and the right 
of way in question was necessary to reach it. It 
was held that the city was estopped to deny a grant 
of the right of way. 

In People vs. Rock Island, 215 Ill. 488-495, a 
city for a valuable consideration granted to a rail¬ 
road company the right to erect structures and lay 
tracks on a public street of ample width for public 
travel. The company incurred great expense in 
making permanent improvements, such as the 
erection of a depot and freight house in reliance on 
the grant. It was held that the public which had 
apparently acquiesced in such action for many 
years, was estopped in the right to have such im¬ 
provements removed. 

In its opinion the Court said: 

“It has frequently been decided that the 
doctrine of estoppel in pais is applicable to 
municipal corporations, but that they will 


be estopped or not, as justice and ri^ht may 
require. There may be cases, wherp, under 
all the circumstances, to assert a public 
right would be to encourage and promote a 
fraud. Where a party acting in goiod faith 
under affirmative acts of a city his made 
such expensive and permanent improve¬ 
ment that it would be highly inequitable and 
unjust to destroy the rights acquired, the 
doctrine of equitable estoppel will be ap¬ 
plied. The hardships that would resplt from 
a contrary holding, and the necessity of 
raising an estoppel in particular bases to 
prevent fraud and injustice, have induced 
the establishment of the rule, and it ijias been 
several times said that there is neither dan¬ 
ger to the public nor injustice in the appli¬ 
cation of the doctrine. In the exercise of 
proper diligence the public authorities may 
prevent encroachments upon public right, 
and if they do not, any citizen may take the 
necessary steps to do so, and if there is not 
only a failure to act by either, but affirma¬ 
tive action by the public authorities with 
the apparent approval of every one inter¬ 
ested, under which situation is changed and 
permanent improvements are made, the 
principles of equity require that the public 
should be estopped.” 

In the case of the City of Hagerstown vp. R. R. 

Co., 123 Md. 183-196, the Court said as follows: 
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“The appellee extended its lines, entered 
into new contracts for furnishing light and 
power to private consumers in the City and 
Suburbs, and erected new poles with the 
knowledge of the Mayor and Council and 
Street Commissioners. The poles were re¬ 
placed, changed and painted when and as 
directed by the Mayor and Council, and the 
City has used the poles in maintaining its 
fire-alarm system. After the appellee has 
used the streets of the City under the cir¬ 
cumstances and for the purposes stated, for 
more than fourteen years, it would be most 
inequitable to permit the City to assert that 
it did not give its consent to such use of the 
streets. To compel the appellee to remove 
its poles and to abandon the business which 
it has established at much cost, and which 
the City encouraged and regulated, would 
impose a great hardship upon the appellee. 
Such demands cannot appeal to a Court of 
Equity and upon no principle of right and 
justice can the relief prayed in this case be 
granted.” 

In the case of City of Buffalo vs. Chadeayne, 7 
N. Y. Supp. 501, the City council granted defend¬ 
ant permit to erect frame houses within fire limits 
of the City. Under the permit defendants made 
excavations for cellars and contracted for the ma¬ 
terials entering into said structures. The council 
rescinded its former action granting the permit, 
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notified defendant to desist from the erection of 
the buildings. The Court stated the law as follows: 

“It needs no argument to show that de¬ 
fendant had acquired by virtue of the per¬ 
mit valuable property rights and assumed 
contract obligations. Under the plainest 
principles of justice, then, he became en¬ 
titled to protection therein. Such right to 
protection has become the fundamental law 
of the land, which may not be overriden by 
arbitrary legislation. * * * 

“Courts will interfere to protect the indi¬ 
vidual when it appears that property rights 
have been invaded, upon the guise of the 
police power, and it is apparent that such is 
not the object and purpose of the regulation. 
In re Jacobs, 98 N. Y. 98. The evidence here 
fails to show, in any respect, that the con¬ 
templated structures were in any pense a 
nuisance, or that any public necessity ex¬ 
isted to arrest the completion of the work 
begun. (Dainese vs. Cooke, 91 U. £f. 580.) 

“While it is true that courts are drdinar- 

i 

ily bound to assume that good reasons exist 
for the action of a municipal body,| vested 
with discretion to legislate with respect to 
the public welfare, yet it is limited to such 
acts as are necessary for public protection; 
and, when it appears that such is not jits real 
object and purpose, then courts are not only 
bound, but it is their duty to, interfere. 
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“It is urged that the action of the council 
does not take private property, but simply 
limits its use, and that, therefore, it is not in 
violation of the constitution prohibiting 
against taking private property without 
just compensation or due process of law. 
The contract which defendant has entered 
into is for furnishing materials for the erec¬ 
tion of seven houses. It has been, at least, 
partially fulfilled by the delivery of the ma¬ 
terials, and the frame work of the structure 
is partially completed. If he is now com¬ 
pelled to abandon the structures, the ma¬ 
terials are rendered valueless for the pur¬ 
poses intended. He is stripped of his right 
to use them, and it may not be assumed that 
he could use them for any other purpose. 
Instead, therefore, of its being a limitation 
of the right to use, it is an absolute prohibi¬ 
tion of their use, and therefore a destruction 
for that purpose. It was said in People vs. 
Otis, 90 N. Y. 52, 'Depriving an owner of 
property of one of its essential attributes is 
depriving him of his property within the 
constitutional provision.' This property 
being purchased for a specific purpose, 
when its use is prohibited for that purpose, 
and he is unable to use it, the distinction be¬ 
tween limitation of use and destruction or 
deprivation is not apparent. * * * 

“The law will not stop to measure the ex- 


tent of the deprivation if it be substantial. 
* * * 

“Defendant had acquired under his per¬ 
mit valuable property rights, and was obli¬ 
gated by contracts entered into upon the 
faith of the grant conferred. There existed 
no grave public exigency which called for 
summary action. Under such circumstances 
his right and property could not bfe taken 
from him or destroyed without due process 
of law.” 

| 

In City of Lowell vs. Archambault, 18b Mass. 
70-73. A license was issued permitting the erec¬ 
tion of a stable and the use of same for the Stabling 
of eight horses. Upon receipt of same defendant 
began erection of stable. After work had begun, 
before its completion, the Board of Health^ acting 
on petition of residents in the immediate Vicinity, 
cancelled the license. The court stated: 

i 

i 

i 

i 

“Originally it may have been issued im- 
providently, but upon being informed that 
citizens in the vicinity of the defendant’s 
premises objected to the erection | of the 
building for its proposed use, it was not 
within the power of the Board of Health, 
even after a hearing, in the absence of auth¬ 
ority, derived from legislative sanction, to 
deprive the defendant of the privilege they 
had granted unreservedly.” 
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It is respectfully submitted that the facts in this 
case clearly establish that the premises in question 
were used for garage purposes prior to and at the 
time that the Zoning Law went into effect and 
therefore the certificates of occupancy were 
properly issued; and likewise the law in this case 
is clearly established that the District of Columbia, 
a municipality, can and will be estopped in order 
to prevent the perpetration of a gross injustice 
upon the appellee. 

i Daniel W. O’Donoghue, 

i Frederick Stohlman, 

i Attorneys for Appellee . 







